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Preparing trays in the cafeteria
at Northeast Regional
Correctional Facility, Vermont
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Approximately 2 million people are incarcerated in the United States.! While law- and poli-
cymakers have focused some attention on improving conditions for individuals who are
incarcerated, the issue of food in prisons has not been at the forefront of prison policy reform.
In recent years, there has been increased attention focused on this issue in New England—a
region marked by some successful efforts that reduced costs, increased access to fresh local
foods, and provided skills and training. Many correctional officials and food service manag-
ers in the New England region and beyond are working hard with limited means in a policy
landscape that often makes it difficult to increase the quality of prison food. This report is
intended to assist policymakers, correctional facility administrators, food service managers,
food justice advocates, and the public in understanding the complex set of constitutional,
federal, and state laws and policies impacting the prison food system to identify opportunities
for reform in the New England region.

People of color are disproportionately represented in the prison population; incarceration
rates are 1.3 to 6 times higher for people of color than for white people.? Notably, Black Amer-
icans comprise 38 percent of the prison population despite constituting 13 percent of the US
population.®In some New England states these disparities are even more stark. Both Connecti-
cut and Maine maintain a disparity of 9:1 between Black and white individuals who are
incarcerated, and Massachusetts leads the country in ethnic disparities.* While poverty
represents both a substantial cause and effect of incarceration, many individuals who are
incarcerated also demonstrate additional factors of socioeconomic marginalization, including
food and nutrition insecurity, low educational attainment, and high unemployment rates, as
compared to the general population.® In the US, rates of food insecurity and very low food
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security are “significantly higher than the national average” for non-Hispanic Black and
Hispanic households.® Consequently, for Black individuals who are incarcerated, food insecu-
rity may present a challenge prior to, during, and after incarceration. Additionally, since many
individuals continue to experience food and nutrition insecurity upon release due to difficulty
securing employment, the health impacts can be ongoing.

Much public attention focuses on privately
owned prisons, yet less than eight percent

c . .
of the prison population is housed in Food lnsecurlty means that

them.’ In fact, most individuals who are households were, at times, unable
incarcerated are held in publicly operated to acquire adequate fOOd fOT’ one or
federal or stat.e prisons,® facilities which more household members because
are often required to follow procurement . .

policies and guidelines for purchasing food. they had ins uﬁiaent money and
This provides an opportunity for states to other resourcesforfood, v

consider developing procurement policies
pingp P United States Department of Agriculture, Household Food

directed at the same goals as other insti- Insecurity in the United States in 2021 7
https://www.ers.usda.gov/webdocs/publications/104656/err-309.pdf?v=9154.3

tutional procurement policies: economic
development through local preference and
improved health outcomes.

Nutritional inadequacy negatively impacts the health and well-being of incarcer-
ated individuals during theirincarceration and after release. Nutritionally deficient
meals, often containing high amounts of processed carbohydrates, contribute to
diet-related illnesses such as diabetes and cardiovascular disease and unsanitary
meals frequently lead to foodborne illness outbreaks. Indeed, a study conducted
by the Centers for Disease Control and Prevention (CDC) found that incarcerated
people were six times more likely to contract a foodborne illness than individuals
outside the correctional system. Moreover, a greater proportion of the population
that is incarcerated experiences chronic illness than the general population—44
percent versus 31 percent, according to the Bureau of Justice Statistics.

Reports have shown that prison food can be undesirable and unsafe, lacking in nutritional
quality, flavor, variety, and sanitation.’ From sourcing, quality, and safety to the environments
where food is served and eaten, the correctional food system often fails to provide people
who are incarcerated with health, safety, and dignity. Prison halls can be crowded, loud,
lacking natural light, heavily monitored by armed guards, and uncomfortably hot or cold.?
These conditions can exacerbate a negative relationship with food and negative mental health
outcomes, as well as create hostile eating environments." In some instances, poor food quality
has fueled riots and hunger strikes demanding healthier and safer meals.!
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The COVID-19 pandemic presented additional challenges after some states were bound
by regulations or directives that required lockdowns or closures of dining halls. Reports
indicated that some incarcerated individuals were confined up to 23.5 hours per day in
their cells during this period and could not access the commissary.*?

These challenges can be attributed, in part, to correctional budget allocations and competi-
tive bidding processes that pressure administrators and food service operators to prioritize
cost savings above other considerations.** Predictably, however, these austerity measures can
resultin poor quality and nutritionally inadequate food offerings.' Cost reductions that result
in nutritionally inadequate food may ultimately cost taxpayers more as healthcare in public
prisons constitutes their largest expenditure—estimates suggest these costs amount to over $12
billion per year.’* Across the country, states have responded to budget shortfalls by reducing
expenditures on corrections,” impacting correctional food system funding (an already small
portion of corrections’ overall budgets).’® A few states in New England—Connecticut, Massa-
chusetts, and Rhode Island—reduced their corrections budgets over the past few years while
Vermont, Maine, and New Hampshire have increased theirs.!” As discussed in Part III of this
report, New England states allocate $3.70 on average per incarcerated individual per day for
correctional food service.?® This equates to roughly $1.23 per meal. By way of comparison, the
average cost per meal provided through the National School Lunch Program and the School
Breakfast Program? in school year 2016-2017 were $2.92 and $1.76, respectively.?

Cost of correctional food service meal
VS.
national school meal program

$3.00
$2.00
$1.00 I I [
$0.00
NATIONAL SCHOOL NATIONAL SCHOOL CORRECTIONAL
LUNCH BREAKFAST FOOD SERVICE MEAL

Cost reductions that result in nutritionally inadequate food may
ultimately cost taxpayers more as healthcare in public prisons
constitutes their largest expenditure—estimates suggest these

costs amount to over $12 billion per year.
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Terminology

The language used to describe identities changes over time and differs by context and
personal preference. While there are many terms used to describe people who are or
have been incarcerated throughout history and across industries—inmate, prisoner,
offender, felon, convict—the authors have chosen to use people-first language throughout
this report. People-first or person-first language aims to describe what a person “has”

or what situation a person may be in (for example, person experiencing houselessness)
as opposed to describing what a person “is” (for example, homeless). In this report,
authors use the term “individual who is incarcerated” to describe people who are or have
experienced confinement within a correctional facility. The authors recognize, however,
that this language is not necessarily accepted or desired by all people familiar with
correctional systems. Further, while the language of incarceration may have changed
socially or culturally, federal and state laws and policies still commonly use terms such as
“inmate” to describe persons in custody of federal and state correctional systems. When
directly quoting a law or policy, authors will use the term provided by the legal language.

For more about the history and impact of people-first language in incarceration, see
Alexandra Cox’s article, The Language of Incarceration.

New England states could take a
cue from their other strong local
procurement initiatives to meet
multiple state goals and priori-
ties, including improved health
outcomes and support for locally
and sustainably produced food. At
least one Maine correctional facil-
ity has been lauded for its efforts
to grow produce for meals at the
facility while providing training
and some degree of respite from
the danger and boredom of pris-

on.” However, programs like these

BANGOR DAILY NEWS

The farm at Maine State Prison

are rare and for those that do exist, most must give the produce away due to restrictions in
contracts with food service companies,* food safety regulations that require the produce to be
inspected, or because the program does not yield enough produce to feed the facility’s entire

population. Additionally, the success of these programs relies on consistent labor and some
correctional systems have long exploited individuals who are incarcerated for cheap agricul-
tural and food service labor; while wages vary across the United States, they are typically very

low, ranging from $0.30 to $7.00 per hour.>*In New England, individuals who are incarcerated
are often compensated less than $1.50 per hour for agricultural and food service work.?
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Efforts are underway, many at the state and local level, to address some of these problems and
their consequences.?” However, the legal landscape governing prison food is complex—for
advocates seeking to advance law and policy reform to address these issues, it is useful to
understand both the relationship between and the application of constitutional, federal, and
state law. Since over half of all people incarcerated in the US are currently held in state pris-
ons,”® state law and policy reform is a strategic and impactful leverage point to improve meals
for millions of incarcerated individuals. While the issue of food in correctional facilities only
scratches the surface of the many structural problems within the US criminal justice system,
it does address a fundamental human need for individuals in prisons.?

This report identifies relevant federal

and state laws to contextualize the Since over hCllfOfClll people mcarcerated

governance of state prisons within in the US are currently held in state
the broader United States correc- prisons, state law and policy reform is
tional system and details the laws and . .

; a strategic and impactful leverage
regulations that govern food produc- . . e
tion, procurement, preparation, and point to improve meals for millions of
consumption in New England state pris- incarcerated individuals.

ons. Additionally, this report includes

examples from state correctional manuals and policies in New England and provides a compar-
ative analysis of relevant laws, regulations, and policies alongside correctional industry
standards. There may be variations in how these laws, regulations, and policies are interpreted
and implemented by the responsible entities.

While some of the policies included here may appear to address existing concerns, they can
only do so ifimplemented and enforced. To maintain a focus on state laws and regulations, this
report does not analyze privately run correctional facilities or county jails. Though the anal-
ysis focuses on the New England region, practitioners in other states can use these examples
to identify and evaluate the legal frameworks that govern correctional food systems in other
states. This report concludes with a set of recommendations for advocates and policymakers
to consider as they address these issues that can carry long-term impacts for individuals who
are incarcerated.
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The remaining sections of the
report are as follows:

1 Correctional System Legal Landscape

This section provides a broad overview of the administrators and other regulatory actors
who affect the laws, policies, and guidelines related to correctional facility food safety,
food procurement, labor, and standards for consumption environments. This section also
reviews federal and state constitutional law related to food in correctional institutions.

2 Food Quality and Safety

This section compares how food establishment regulations in the New England states
apply to the correctional food system.

3 Food Procurement

This section reviews the process prison administrators use to contract and procure provi-
sions for state correctional facilities. Specifically, this section analyzes laws that govern
purchasing decisions with an emphasis on local purchasing policies.

4 Correctional Employment and Compensation

This section examines laws and policies regarding employment of incarcerated individuals
within the correctional food system by analyzing access to employment, average wage
rates, and related issues affecting individuals working while incarcerated.

5 Dining Environment

This section reviews laws and policies addressing physical dining spaces and the social
environment within which incarcerated individuals dine. Specifically, this section reviews
laws or regulations that establish standards for the size and sanitary conditions of the
dining facility, the amount of time individuals are provided to dine, and whether group
dining is permitted.

6 Policy Recommendations

This section includes a set of policy recommendations to address the barriers and gaps
in the correctional food system.
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A. State Departments of Corrections

Nearly 2 million people are held in correctional facilities in the United States.*® Over half of
this population—1,042,000 people—is housed in state prisons.® There are 53 state-run prison
facilities in New England.* According to the 2019 Census of State and Federal Adult Correctional
Facilities, currently 25,885 people from New England states are held in correctional facilities
operated by state authorities (for the total number of individuals incarcerated in all correctional
facilities, including those beyond state and federal authorities, and an explanation of the data
see Table 1-A ).** Notably, the United States has by far a greater percentage of people who are
incarcerated than any other country, and even states that have relatively low incarceration
rates in the US, such as Massachusetts, still have rates higher than most other countries.*

¥WA THE STATE OF PRISON FOOD IN NEW ENGLAND




Table 1-A details the total number of individuals incarcerated, according to the Sentencing
Project. This includes the number of people in prison at one point in time in 2020, typically
convicted of a felony offense and sentenced to one year or longer, and includes people held

in federal, state, and local prisons within each New England state, though the data reported

by each state varies.?®* Some states operate on a unified correctional system whereas others
operate on a non-unified prison/jail correctional system. Unified systems combine all county
jail and state correctional facilities under one state department of corrections while a non-
unified prison/jail correctional system separates county and local detention centers from state
prisons. As such, the data representing the number of individuals who are incarcerated over a
given period of time may vary based on different measurements and different institutional and
reporting structures.

STATE TOTAL PRISON POPULATIONS? IMPRISONMENT RATE (PER 100,000 RESIDENTS)
cT 5,607 155
ME 3,093 107
MA 14,803 96
NH 3,527 152
RI 1,297 118
VT 867 134
TOTAL 29,194

aThe number of people in prison at one point in time in 2020, typically convicted of a felony offense and sentenced to one year or longer.

Table 1-A. Incarcerated Populations in New England states®®

Each state has an agency or department responsible for operating the state’s correctional

system. In some states, the department of corrections (DOC) is located within the state agency

for public safety, or in another agency or department similarly focused on community safety
and criminal punishment. Other states have established independent DOCs within the exec-
utive branch. The latter approach may give the department more autonomy, authority, and

flexibility to explore innovative food-related programs. A less traditional structure exists in
Vermont, where the DOC is located within the Agency of Human Services.*

STATE DOC LOCATION WITHIN STATE GOVERNMENT®

MAINE Independent department of corrections

MASSACHUSETTS Housed within Executive Office of Public Safety and Security
VERMONT Housed within Agency of Human Services

NEW HAMPSHIRE

Independent department of corrections

RHODE ISLAND

Independent department of corrections

CONNECTICUT

Independent department of corrections

THE STATE OF PRISON FOOD IN NEW ENGLAND
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B. Correctional Directives and Facility Policy Handbooks

The daily operations of an individual state correctional facility are guided by the state depart-
ment of corrections’ (DOC) published correctional directives® and individual correctional
facilities’ policy handbooks.*’ Covering topics from safety and security to medical and mental
health services to food service, these resources—the correctional directives* and the facility
handbooks*—are dictated and influenced by a combination of federal and state constitutional
standards, case law, administrative regulations, and third-party guidance. The confluence and
impact of these law and policy mechanisms are discussed in the next section (Part 1, Section C).

STATE CORRECTIONAL DIRECTIVES

States’ enabling legislation generally grants authority to the commissioners of the department
of corrections (or their delegates) to establish directives, regulations, or policies with which all
state correctional facilities must comply. These correctional directives vary in scope and level
of detail, but most lay out general procedural guidelines for correctional facility administrators
to follow. Correctional directives may also incorporate directives, regulations, or policies from
other state agencies. For example, a correctional directive on food safety might require that
correctional administrators provide food in a safe environment that conforms with state health
department directives.** And, while some New England states voluntarily provide correctional
directives on their DOC website, they are not legislatively required to either post the directives
or keep the publicly disclosed documents updated. This lack of transparency makes it difficult
to hold state DOCs accountable for upholding the laws and regulations by which they are bound.

Asis generally the case when an agency develops regulations or correctional directives, some-
times referred to as correctional administrative rules or correctional rules, those rules
must be developed in compliance with the state’s administrative procedure act, which requires
certain procedures before the rule becomes final and can take effect.** In each New England
state, the legislature authorizes the commissioner of the department of corrections to adopt
rules for the management and operation of the state’s correctional facilities.*

Correctionalrules allow for any interested person to petition the department requesting
an adoption, amendment, or repeal of a rule.*® The department is then required to act
within a specific period of time.*” Correctional rules also require public hearings with
comments from the general public on the adoption, amendment, or repeal of departmental
rules pursuant to the state’s administrative procedure act.*®
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Notably, in New Hampshire, the corrections department’s “internal practices and procedures”
are explicitly exempt from the requirements of the New Hampshire Administrative Procedure
Act.” Therefore, if the commissioner of the department of corrections determines that a policy
under consideration is related to “internal practices and procedures,” they may be developed
without the same level of process and public participation as other types of regulations.

CORRECTIONAL FACILITY POLICY HANDBOOKS

Correctional facility policy handbooks are written by the superintendents or wardens of
specific correctional facilities. Practically, these handbooks serve to make individuals who
are incarcerated aware of the “house rules” of the correctional facility.*® Generally, handbook
rules must comply with state correctional directives and administrative rules, and therefore
must also be compliant with state enabling legislation and constitutional requirements.

Like correctional directives, no New England state requires public disclosure of correctional
facility policy handbooks. Consequently, it is difficult to understand the full scope of policies
thatincarcerated populations are subject to. Additionally, without the policy handbooks, it can
be difficult for advocates to hold facilities accountable for upholding what is required of them
by law. This report uses sample correctional facility policy handbooks to illustrate import-
ant areas where handbooks have more specific guidelines than state enabling legislation or
correctional directives.

C. State Correctional System Legal Framework

Correctional directives must comply with any mandates and goals laid out in a state’s enabling
legislation and policy handbooks must comply with both enabling legislation and correctional
directives or regulations. In addition to a state’s enabling legislation, correctional directives
also rely on a combination of federal, state, and third-party requirements or guidance, as
shown in Table 1-B.

FEDERAL STATE THIRD-PARTY ACCREDITOR

Constitutional standards State enabling legislation

American Correctional
Association

Case law Constitutional standards

Federal Bureau of Prison’s

Food Service Manual Case law

Table 1-B: Legal Framework for State Correctional Policies

THE STATE OF PRISON FOOD IN NEW ENGLAND

15



This section will describe how each identified law and regulation at the federal, state,

and private levels plays a role in defining how correctional facilities implement their food

service operations.

FEDERAL AND STATE CONSTITUTIONAL STANDARDS

State correctional administrators must comply with constitutional protections found in
the United States and state constitutions. The US Constitution prohibits “cruel and unusual
punishments.” Many states have similar constitutional prohibitions. Additionally, some court
decisions from the US Supreme Court, federal courts, and various states have specifically
addressed complaints over food quality and quantity as a condition of confinement, the use of
food as a punishment, and the autonomy of an individual who is incarcerated over their food
consumption decisions. This section analyzes relevant correctional food system case law from
the US Supreme Court and New England state courts. At the end of this section, there is a list
of relevant case law for each New England state.

The Eighth Amendment Prohibition of Cruel and Unusual Punishments

The Eighth Amendment to the United States Constitution prohibits “cruel and unusual
punishments”>* and is applicable to the states through the Fourteenth Amendment.>? As
discussed in the Federal Case Law Analysis section below, the cruel and unusual stan-
dard applies not only to physical punishment, but also to the conditions of confinement,
which include food.

The Massachusetts, New Hampshire, Maine, and Rhode Island state constitutions also
prohibit cruel and unusual punishment.3

1. “No magistrate or court of law, shall demand excessive bail or sureties, impose
excessive fines, or inflict cruel or unusual punishments.” (New Hampshire and
Massachusetts)

1. “Sanguinary laws shall not be passed; all penalties and punishments shall be
proportioned to the offense; excessive bail shall not be required, nor excessive
fines imposed, nor cruel nor unusual punishments inflicted.” (Maine)

1. “Excessive bailshall not be required, nor excessive fines imposed, nor cruel punishments
inflicted: and all punishments ought to be proportioned to the offense.” (Rhode Island)

Vermont and Connecticut’s constitutions do not include the cruel and unusual
standard; however, both include language mirroring the Eighth Amendment’s prohibition on
excessive bail.>*

THE STATE OF PRISON FOOD IN NEW ENGLAND




STATE ENABLING LEGISLATION

Each New England state has enacted enabling legislation to establish the administrative
agency responsible (often the state’s department of corrections) for regulating the supervision
of state correctional facilities, as well as the scope of their power to administer correctional
facilities.>® Most enabling legislation is broadly written and often includes a general statement
of purpose to guide the agency’s actions. For example, Vermont’s enabling legislation states
that the purpose of the Vermont Department of Corrections is to “protect persons and property
against offenders of the criminal law and to render treatment to offenders with the goal of
achieving their successful return and participation as citizens of the State[.]”** Consequently,
any directives or policies created by the Vermont Department of Corrections, including those
about food service, should be guided by this purpose.

Additionally, enabling legislation often mandates a set of duties and responsibilities for the
department of corrections or its commissioner to follow when administering a correctional
facility. Commonly, these duties include:

1. supervision and direction of all correctional facilities and community-based
service programs

2. delegation of commissioner powers to deputy commissioners and correctional
administrators

establishment and management of correctional industries
maintenance of safety and order

establishment and maintenance of academic and vocational training programs

AT L

creation and execution of contracts on behalf of the state for correctional
purposes

7. creation of policies and directives for correctional facility management®’

As with other types of state legislation, state correctional enabling legislation must conform
with the rights established under the US Constitution to be free from “cruel and unusual
punishment™® and any other applicable state constitutional provisions.

FEDERAL CASE LAW ANALYSIS

Federal case law has extended the cruel and unusual standard beyond physical punishment
to conditions of confinement that “involve the unnecessary and wanton infliction of pain”*
or “are grossly disproportionate to the severity of the crime.” Such inflictions of pain include
those that are “totally without penological justification.”! In Estelle v. Gamble, the Supreme
Courtruled that only deliberate indifference to the serious medical needs of prisoners consti-
tutes the unnecessary and wanton infliction of pain proscribed by the Eighth Amendment.®
As illustrated below, the US Supreme Court and other federal circuit courts extend this cruel
and unusual standard interpretation to food served in correctional facilities, which remains
atthe low bar of meeting “basic needs for nutrition” and for “adequate” food.

THE STATE OF PRISON FOOD IN NEW ENGLAND
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Wilson v. Seiter: Deliberate Indifference and the Deprivation of an Identifiable Human Need

Federal case law establishes that “deliberate indifference” by prison staff must be proven when
an individual who is incarcerated files a lawsuit against a prison, regardless of whether the
issueisasingularincident or a repeated occurrence.®® In Wilson v. Seiter, an individual in prison
brought several complaints addressing conditions of confinement at the facility, including
“unsanitary dining facilities and food preparation.”* The US Supreme Court held that negli-
gence or accidentis insufficient as a basis for a challenge under the Eighth Amendment.®* The
court also emphasized that multiple factors that alone may not constitute a violation of the
cruel and unusual punishments standard may be combined to prove a constitutional viola-
tion.®® However, the court required that these factors must “have a mutually enforcing effect
that produces the deprivation of a single, identifiable human need such as food, warmth, or
exercise.”’

Youngv. Quinlan: Adequate Food, Clothing, Shelter, Sanitation, Medical Care, Personal Safety

In Young v. Quinlan, the Third Circuit Court of Appeals interpreted the Eighth Amendment
prohibition on cruel and unusual punishments to require adequate food.® In this case, an indi-
vidual sued federal correctional system officials for not protecting them from attacks by other
individuals in the facility and confining the individual in unsanitaryliving conditions. Citing to
the Estelle case, the court stated that violations of the Eighth Amendment during incarceration
require proof of two things: (1) the alleged deprivations were sufficiently serious; and (2) the
prison officials in question acted with deliberate indifference or “a sufficiently culpable state
of mind.”® Acknowledging that other federal courts considering the second issue have decided
inconsistently about what “quantum of knowledge” is necessary, the court determined that the
individual must prove thata correctional official knew or should have known of a sufficiently
serious danger to the individual.”” In the opinion, the court stated that “a correctional insti-
tution satisfies its obligations under the Eighth Amendment when it furnishes prisoners with
adequate food, clothing, shelter, sanitation, medical care, and personal safety.””!

Constitutional Due Process Clause

For decades, the courts understood prison regulations, including correctional directives, to
provide additional, affirmative rights under the Due Process Clause of the Constitution.”? This
provision explicitly prohibits deprivation of “life, liberty, or property, without due process of
law.””® However, in 1995, the US Supreme Court ruled in Sandin v. Conner that prison regulations
do not provide any positive rights to incarcerated individuals under the US Constitution’s Due
Process Clause.” Consequently, individuals who are incarcerated can only challenge the quality
of prison food under the US Constitution’s Fourteenth Amendment if it imposes an “atypical
and significant hardship on the inmate in relation to the ordinary incidents of prison life.””

Notably, prison reform scholarship has criticized using Eighth Amendment lawsuits as an effec-
tive accountability measure to ensure individuals that are incarcerated are served adequate
food, in both quantity and quality.” Among other reasons, the “high requirement of proof”
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for an Eighth Amendment claim is often prohibitive for those seeking justice for insufficient
and unsafe meals while in prison,” asillustrated in Wilson and Young. Additionally, the Prison
Litigation Reform Act (PLRA) of 1996 further weakened the Eighth Amendment as a tool for
individuals who are incarcerated to maintain control over the conditions of their confinement
and, instead, created “more flexible [boundaries] for prison officials” overseeing correctional
facility operations.”™

The Role of Prisoner Litigation

In 1996, the Prison Litigation Reform Act (PLRA) was signed into law by President Bill Clin-
ton, limiting prisoners’ ability to enforce their Eighth Amendment rights.” Out of fear that
prisoners were abusing litigation as a tool to hold correctional facilities accountable for
meeting their basic rights—including access to enough nutritionally dense food—Congress
pushed through the PLRA with support from the American Correctional Association and
other players within the prison industry.&°

Since the PLRA was passed, prisoner litigation has dropped by about 60 percent.*
Advocates calling for the repeal of the PLRA note that the legislation is extraordinarily
unique, as no other country has a “separate and unequal system of court access that
applies only to prisoners.”® Without access to the courts, prisoners are unable to seek
enforcement of the “minimal standards of health, safety, and human dignity,” including
dietary standards.®®

NOTE: New England states are in the First and Second Circuit Court of Appeals jurisdic-
tions, and therefore cases from outside these jurisdictions are not binding authority on
New England states. However, state courts may choose to use case law from outside their
jurisdiction as persuasive authority.
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STATE CASE LAW ANALYSIS

Most state cases that address food in correctional institutions stem from complaints over food
quality or quantity as a condition of confinement, the use of food as a punishment, and the
autonomy an incarcerated individual has over their choice to eat. There is not an extensive array
of relevant state case law in New England. Some issues have been considered in the supreme
courts of several states, while the supreme courts in other states have not addressed prison
food issues in any manner.

CONNECTICUT: Connecticut has not adopted the prohibition against cruel and unusual
punishment in its constitution; however, the federal standard has still been applied to condi-
tions of confinement in Eighth Amendment cases.?* In one case, the Connecticut Supreme
Court applied this standard to food-related situations, holding that the “consumption of meals
in the same cell where other bodily functions were performed” did not constitute cruel and
unusual punishment.® In another case, a court found that when a facility is under lockdown,
the Department of Corrections (DOC) has more leeway in adhering to food service standards.*
The Connecticut Supreme Court also ruled that the DOC was authorized to forcibly restrain
and feed an individual on a hunger strike to preserve his life.®’

. . MAINE: The Maine state constitution includes a
While some state laws include o :
prohibition of cruel and unusual punishment.5®

£ b2
the words ad@q uate and/ or Maine is also the only state in New England with a
“nutritious’ ” these terms are law establishing that individuals who are incarcer-

often undeﬁned leaving courts ated have the right to “nutritious food in adequate

. hei . quantities.”® An individual in Maine brought suit
to lnterp ret thetr meaning on a under this provision, alleging that he was denied hot

case by case basis. and nutritious food while serving time in a correc-
tional facility.”* The DOC responded with a motion to
dismiss due to procedural issues and the plaintiff’s “failure to plead facts sufficient to allege
aviolation of the Eighth Amendment.” The court denied the motion to dismiss, and the case

was remanded,” but no further details about its resolution are available.

MASSACHUSETTS: In 1983, the Massachusetts Supreme Court held that Massachusetts
Department of Health regulations related to conditions of confinement reflected the current
standards of decency against which to measure alleged violations of the right to be free from
cruel and unusual punishment.” In this case, an individual included a complaint regarding
food but focused primarily on the cleanliness of the entire facility. The Massachusetts law at
issue specifically addresses minimum plumbing facilities in state correctional facilities, but
the ruling creates precedent for other cases that apply sanitation standards to other conditions
of confinement.*

NEW HAMPSHIRE: In addition to addressing rights to food for individuals who are incarcer-
ated, some state cases address an individual’s right to abstain from food. In New Hampshire,
an individual who was incarcerated was found to not have the right to starve himself to death
under either the state or federal constitution.*
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RHODE ISLAND: The Rhode Island Supreme Court hasyetto hear and decide on cases regard-
ing food or nutrition in prisons.*

VERMONT: The Vermont Constitution does not contain a prohibition on cruel and unusual
punishments. The Vermont Supreme Court has held thatindividuals who are incarcerated and
fed the food loaf diet (called the “Nutraloaf diet”) as a response to their abuse of food, utensils,
or bodily waste was a “punishment” within the meaning of Vermont state law governing disci-
pline and control of incarcerated individuals.’” Under Vermont law, an inmate receiving
“punishment” must be “supplied with a sufficient quantity of wholesome and nutritious food.”®
Additionally, the procedure for applying a special diet in response to incarcerated individuals’
behavior requires a fact-finding hearing before the diet is enforced.” This decision considered
the DOC’s intent for implementing the diet to determine whether it was a punishment that
required a hearing.'® The court ultimately held that the DOC must adhere to the notice and
hearing requirements before implementing the Nutraloaf diet.}* However, soon after that deci-
sion, Vermont law changed to specifically exclude this diet from the punishment procedure.!*

In a non-binding decision issued by a three justice panel, the Vermont Supreme Court also
held that individuals who are incarcerated have limited rights to bring complaints under
Vermont’s state laws when they are imprisoned in a different state, even if they are residents of
the state in which they filed the suit.’®* An individual who was a Vermont resident filed a claim
in Vermont court alleging that the food provided to him at a Michigan correctional facility
was “of low quality, ... frequently processed in nature, and ... not accurately described in the
menus.”'% The individual did not claim a medical or religious need for an alternative diet and
failed to attest that the food did not meet any established nutritional standards.!® The court
determined that it did not have subject matter jurisdiction to review the complaints, and the
case was dismissed.'*
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Key Federal and State Cases

STATE CASE CITATION
Coker v. Georgia, 433 U.S. 584 (1977)
Estelle v. Gamble, 429 U.S. 97 (1976)
FEDERAL Gregg v. Georgia, 428 U.S. 153 (1976)
Robinson v. California, 370 U.S. 660 (1962)
Weems v. United States, 217 U.S. 349 (1910)
Arey v. Warden, Connecticut Corr. Inst., 187 Conn. 324, 445 A.2d 916 (1982)
CONNECTICUT Cqmm’r of Correction v. Coleman, 303 Conn. 800, 38 A.3d 84 (2012)
Miles v. Bell, 621 F. Supp. 51 (D. Conn. 1985)
Waring v. Meachum, 175 F. Supp. 2d 230 (D. Conn. 2001)
MAINE Fleming v. Comm’r, Dep’t of Corr., 2002 ME 74, 795 A.2d 692 (2002)
MASSACHUSETTS Michaud v. Sheriff of Essex Cty., 390 Mass. 523, 458 N.E.2d 702 (1983)
NEW HAMPSHIRE In re Caulk, 125 N.H. 226, 480 A.2d 93 (1984)
RHODE ISLAND Not applicable
VERMONT Borden v. Hofmann, 2009 VT 30, 185 Vt. 486, 974 A.2d 1249 (2009)
Fellows v. Pallito, No. 2016-088, 2016 WL 5344042 (Vt. Sept. 16, 2016)

FEDERAL BUREAU OF PRISONS’ FOOD SERVICE MANUAL

Federal prisons in the United States are required to follow the guidelines in the Food Service
Manual, written and implemented by the Federal Bureau of Prisons (BOP), under the super-
vision of the Department of Justice (DOJ).}” While state and local prisons are not required to
follow the FSM, many create their own directives and rules based on it.1* The FSM’s stated
purpose and scope are “[t]o standardize management of Food Service operations within the

Bureau of Prisons,” and the outlined expected outcomes include:'*

. Inmates will be provided with nutritionally adequate meals, prepared and
served in a manner that meets established government health and safety

codes.

. Essential resources will be planned, developed, and managed to meet the
operational needs of the Food Service Program.

. Inmates assigned to the Food Service Department will be given opportunities
to acquire skills and abilities that may assist in obtaining employment after

release.

. Inmates will be provided with nutritional information that enables them to
determine and establish healthy eating habits that may enhance their quality

of life.
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In 63 pages, the FSM outlines requirements for food service administration, menu planning,
use of technology for food service management, religious and medical diets, food safety, and
“institution garden operations.”'* Many of these requirements are similar to those found in
state correctional directives. For example, the FSM includes guidance on nutritional analysis of
menus by a registered dietitian,"! a requirement incorporated in all New England states except
Vermont."? Importantly, this guidance addresses nutritional analyses of menus and not the
meals actually served, which can create a significant gap between policy and implementation.

Despite its role in setting prison standards in the US, the BOP relied on guidelines published by
the American Correctional Association, a private entity and accreditor of correctional facili-
ties, when creating the FSM.!** Like many state correctional directives, the FSM includes food
service standards adapted from ACA."* Additionally, the Bureau of Prisons designed a national
menu,'® which is intended to be served across the agency and is reviewed annually to address
eating preferences, cost, impact to operations, and nutrition.’® Before implementation, the
national menu undergoes a “nutritional analysis” by a registered dietician “to ensure the menus
consider the Dietary Reference Intakes” published in the Dietary Guidelines for Americans.'’
Itis unclear whether states use this national menu as a model.

AMERICAN CORRECTIONAL ASSOCIATION GUIDELINES

Since the 1950s, the American Correctional Association (ACA) has published standards for
prisons.'® In the 1960s and 70s, in response to judicial scrutiny of prison conditions, the ACA
broadened its work to include national correctional standards and to begin evaluating correc-
tional facilities for compliance through the Commission on Accreditation for Corrections."’
ACA standards are broad in scope, and cover areas including correctional administration,
operation of training academies, food service, and vocational education.'®

Notably, in the fourth edition of their guidelines, the ACA stated that following its guidelines
and undergoing their accreditation process can provide “a defense against lawsuits through
documentation and the demonstration of a ‘good faith’ effort to improve conditions of confine-
ment.”"?' In fact, during the 1970s, when individuals who were incarcerated were experiencing
awave of victories in the courts, the ACA began creating standards that were “directly derived
from court judgements.”?* In 1978, over 20 percent of the 465 standards were derived from
court decisions.'” In that same year, the first correctional facility was accredited by ACA.**
As discussed earlier, however, ACA guidelines are not legally binding—and thus bringing suit
torequire enforcement is not available to individuals who are incarcerated. Nonetheless, they
may be used by courts to provide context as to what is understood to be “industry standard” for
correctional facility operations.'?
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The Law Enforcement Assistance Administration (LEAA) was a federal agency in
operation from 1968 to 1982 and played a major role in promoting ACA guidelines as the
standard for state correctional directives.'?¢ The LEAA was created by the Omnibus Crime
Control and Safe Streets Act of 1968 and had initial goals of reducing crime by partnering
with state and local governments and providing block grant funding to states with iden-
tified “crime and justice problems.”??” In 1978, the LEAA gave one million dollars to 12
states to determine what compliance with ACA standards would cost.*?® The LEAA also
gave substantial sums of money to the ACA—over two million dollars by 1982—sustaining
ACA’s role as the primary arbiter of state correctional standards.*?°

State correctional facilities are not required to conform to ACA standards, but many states
choose to apply certain ACA standards or voluntarily seek ACA accreditation. For example,
some states incorporate ACA performance standards into correctional directives.'* Other
states may use language that is the same as or similar to the ACA standards when drafting
correctional directives or facility handbooks.

Asillustrated in Table 1-C, only 14 of the 52 state-run adult correctional facilities in New England
are accredited by the ACA, with the majority in Massachusetts.'

CONNECTICUT 0 13 0
MAINE 3 7 42.9
MASSACHUSETTS 10 16 62.5
NEW HAMPSHIRE 0 4 0
RHODE ISLAND 0 7 0
VERMONT 0 6 0

Table 1-C: ACA-Accredited State Facilities in New England

This report compares relevant ACA guidelines with state laws, directives, and policy handbooks.
As discussed in Part VI: Policy Recommendations, the ACA guidelines present opportunities
for reform. In Part VI, this report discusses areas for improvement in the key sources of and

influences on department of corrections’ authority, including state enabling legislation,
correctional directives, and the ACA guidelines.
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Part I1
| Food Quality, Safety,
and Nutrition

Local carrots used for salads, roasting,
and other meals at the Mountain View
Correctional Facility in Maine

PHOTO COURTESY OF MARK MCBRINE

A major concern regarding food service in prisons and correctional facilities is whether the
food served is safe, nutritionally adequate, and accommodates medical or religious concerns.
The American Correctional Association (ACA) guidelines provide standards for food quality and
safety. Each state also maintains a department of corrections directive which guides correc-
tional facility administrators in administering food service within correctional facilities. This
section first analyzes the ACA guidelines related to food quality and safety standards and then
compares them with department of corrections food service directives for each New England
state. A list of the state corrections directives or policies regarding food quality and safety for
each state is included at the end of this section.
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A. ACAFood Quality and Safety Guidelines

The ACA Food Service Performance Standard explicitly calls for meals to be “nutritionally
balanced, well-planned, and prepared and served in a manner that meets established govern-
mental health and safety codes.”’*> The guidelines then include specific standards for the
number of meals per day, amount and type of meals served, food safe temperatures of meals
served, nutritional quality and content, food service operation inspection requirements, and
medical and religious dietary considerations.’® Specifically, ACA guidelines require

. three meals to be served daily to incarcerated individuals; two of which must
be hot meals;!3*

. consideration of food flavor, texture, temperature, appearance, and palatabil-
ity when menu planning and maintenance of temperature-controlled facilities
for food storage;!*

. review of correctional facility menus (but not meals) by a qualified nutritionist
or dietician at least annually, and that food service supervisory staff conduct
a quarterly review for compliance with nationally recommended allowances
for basic nutrition published by the National Academy of Sciences;!*

. inspection of dining and food preparation facilities and equipment on a regu-
lar basis;™’

« accommodations for religious™® and medically necessary'® diets; and

«  preclusion of the use of food as a disciplinary measure.*

As defined by the National Institutes of Health, a recommended dietary allowance is the
“average daily level of intake sufficient to meet the nutrient requirements of nearly all
(97-98%) healthy individuals; often used to plan nutritionally adequate diets for indi-
viduals.” Because these are nutrient adequacy goals, they are necessary to prevent
deficiencies, but do not ensure diet quality. Consequently, nutrient adequacy goals are
insufficient to ensure that the meals provided are generally consistent with the Dietary
Guidelines for Americans (DGA), which provide food-based recommendations that
consider health promotion and chronic disease prevention in addition to nutrient adequacy.

As discussed above, state correctional facilities are not explicitly required to adhere to ACA
guidelines; however, facilities may choose to be accredited by the ACA. Federal correctional
facilities and accredited facilities are generally required to implement policies and proce-
dures consistent with the ACA guidelines. Failure to comply with these ACA guidelines could
result in the loss of a facility’s accreditation but does not generally lead to legal recourse for
noncompliance.
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Reaccreditation visits are scheduled to occur every three years and include a compliance
audit and accreditation hearing.

However, because these are scheduled so farin advance, there is concern that out-of-com-
pliance facilities have ample time to become audit ready before the visits and may revert
to noncompliance afterward.

https://aca.org/ACA_Member/ACA/ACA_Member/Standards_and_Accreditation/Standards__FAQ.aspx?hkey=b1d-
baa4b-91ef-4922-8e7d-281f012963ce

B. State Department of Corrections Food Quality and Safety Directives

All New England states, except Vermont, maintain administrative directives consistent with the
ACA food quality and safety guidelines.* For example, each New England state has developed
department of corrections directives addressing the nutritional content and quality standards
for correctional facility meals, as well as requirements for accommodations for medical and
religious diets.!*? Vermont does not maintain a publicly available directive that affirmatively
requires a quantity of meals, the temperature of those meals, temperature requirements for
food safety, or the inspection of food service operations.'** However, Vermont maintains
an internal guidance document for food service operations that requires daily safety and
sanitation inspections by the Food Service Supervisor in addition to monthly unannounced
inspections performed by a contracted consultant.'* Vermont and New Hampshire also do not
explicitly preclude the use of food as a disciplinary measure in their directives while Connecti-
cut, Maine, Rhode Island, and Massachusetts do.'*

NUMBER OF MEALS SERVED

All New England states, except for Vermont, have a directive explicitly requiring service of
three meals daily to all individuals who are incarcerated.'*® Some states additionally require
that at least one or two of those meals be served as hot meals.!*” While Vermont’s directive
does not explicitly require that three meals be served per day, it does require that the meals be
nutritious, well-presented, and prepared in a sanitary manner.'*® Additionally, the directive
does not prevent individual facilities from requiring something more protective. For exam-
ple, the Northeast Regional Correctional Facility’s Inmate Handbook requires that individuals
incarcerated at the facility be afforded three nutritionally balanced meals per day as “basic
inmate rights.”#

NUTRITIONAL CONTENT AND MEAL QUALITY

All states maintain a directive from the department of corrections which requires consideration
of nutrition content and quality.’® Additionally, by executive order, Massachusetts requires
all state agencies to ensure they “purchase[] and provide[] food that meets defined nutrition
standards” created by the state’s Department of Public Health.”** The Massachusetts directive
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focuses on “nutritionally adequate meals that are of appropriate quantity and quality” with
menus based on the season.’*® The Connecticut directive emphasizes the importance of vari-
ety, flavor, texture, temperature, appearance, and palatability.'® Maine’s directive requires
spoilage-free food for consumption.s*

All states, except Vermont, delegate menu planning review authority to a registered dietitian
or nutritionist who is responsible for ensuring menus meet specific state standards.!> While
registered dieticians ensure menus meet state standards, they are not ensuring the actual
meals served meet these standards. The standards vary by state but are generally based on
Recommended Dietary Allowances provided by the Food and Nutrition Board of the National
Academy of Sciences, Engineering, and Medicine.’® In Massachusetts, menus are reviewed by
aregistered dietician “on at least a bi-annual basis to ensure that food allowances required for
basic nutrition are met” and at least quarterly to verify menus reflect established basic daily
servings.!’” Vermont makes no mention of menu planning in its publicly available food service
directive.!® However, Vermont maintains an internal guidance document for food service oper-
ations that requires a contracted consultant to base all menus on the nutritional requirements
included in the most current version of the Dietary Guidelines for Americans.’® Therefore,
while each state may have slight variation in the specific language used, all align with ACA
guidelines requiring food service operations to consider food flavor, texture, temperature,
appearance, and palatability.'®

ACCOMMODATION OF MEDICAL AND RELIGIOUS DIETS

All New England states have a correctional directive which requires accommodation of medical
and religious diets.**! Procedurally, most states require submission of a request to the warden,
medical personnel, or facility chaplain to accommodate religious or medical (sometimes
referred to as therapeutic) meal requests.'®> For example, Connecticut’s directive requires
thatregular meals “reasonably accommodate recognized religious dietary restrictions” and
therapeutic diets be prescribed by the facility physician.’** Most states delegate authority to
the department’s dietician to determine a nutritionally adequate substitute which is similar to
the meals provided to the general population and require kitchen employees be trained in the
handling and preparation of ' The Vermont directive permits individuals to refuse prescribed
therapeutic diets.'® Vermont’s internal guidance for foodservice operations outlines a detailed
process for medical and dental diets, as well as religious and alternative diets.'’
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Cooking utensils in the pantry at Northeast
Correctional Facility, Vermont

_HANNAH PALMER EGAN, SEVEN DAYSF =

FOOD SERVICE VENUE AND EQUIPMENT INSPECTION

All New England states require routine inspection of food service equipment and venues in
correctional facilities.!*® Connecticut requires that district foodservice managers perform an
annual food service audit, as well as three quarterly “Focused Food Service Inspections” at
each facility under their authority.’** Massachusetts and New Hampshire require an inspec-
tion at least once annually for all correctional food service facilities by the respective state
department of public health.”” Maine’s Food Service Inspections Procedure requires that food
service managers of correctional facilities maintain daily monitoring of food service worker
hygiene and equipment temperature, document weekly inspections of food service areas,
perform monthly inspections for rodents or other pests, and schedule an annual food service
operation inspection by the state health department.”” Rhode Island requires that the associate
director of Food Services conduct informal weekly inspections and formal monthly inspec-
tions, while Correctional Officer Stewards conduct daily inspections of food service areas,
including documenting equipment temperatures.’’> Vermont maintains an internal guidance
document that requires daily safety and sanitation inspections by the Food Service Manager
in addition to monthly unannounced inspections conducted by a contracted consultant that
require inspection of all “sanitizing solutions and food service areas,” examination of records
and any recent inspection reports from other agencies, and a written report detailing “sanitary
conditions and safety practices observed, and recommendations for improvement.””?
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FOOD QUALITY AND SAFETY POLICIES ACA cT ME MA NH RI
NUMBER OF MEALS PER DAY YES YES YES YES YES YES
NUMBER OF MEALS SERVED; HOT/COLD YES YES YES YES YES YES
TEMPERATURE OF MEALS FOR FOOD SAFETY YES YES YES YES YES YES
NUTRITIONAL CONTENT OF MEALS MES MES MES MES MES MES NES
QUALITY OF MEALS YES YES YES YES YES YES YES
INSPECTIONS OF FOOD OPERATIONS?"® MES MES MES MES MES MES -
MEDICAL (THERAPEUTIC) DIETS YES YES YES YES YES YES YES
RELIGIOUS DIETS MES MES MES MES MES MES NES
PRECLUDES USE OF FOOD AS A DISCIPLINARY MEASURE YES YES YES YES NO YES
16.1,18.14,

DIRECTIVE/POLICY NUMBER(S) N/A 10.18 243, 760 704 16.05-4 354

STANDARD L4

Table 2-A: Correctional Facility Food Quality Analysis
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https://portal.ct.gov/-/media/DOC/Pdf/Ad/ad1018pdf.pdf
https://www.maine.gov/corrections/sites/maine.gov.corrections/files/inline-files/16.1%20FOOD%20SERVICE%20MANAGEMENT%2C%20GENERAL_0.pdf
https://www.maine.gov/corrections/sites/maine.gov.corrections/files/inline-files/18.14%20%28AF%29%20THERAPEUTIC%20DIET.pdf
https://www.maine.gov/corrections/sites/maine.gov.corrections/files/inline-files/24.3_0.pdf
https://www.maine.gov/corrections/sites/maine.gov.corrections/files/inline-files/Adopted%20Rule%20DETENTION%20AND%20CORRECTIONAL%20STANDARDS%20FOR%20MAINE%20COUNTIES%20AND%20MUNICIPALITIES_3.pdf
https://www.mass.gov/files/documents/2016/09/wb/760.pdf
http://gencourt.state.nh.us/rules/state_agencies/cor100-700.html#:~:text=PART%20Cor%20704%20SERVICES
http://www.doc.ri.gov/documents/policies/16.05-4%20Final%20Version.pdf
https://doc.vermont.gov/sites/correct/files/documents/policy/correctional/354-food-service-operations.pdf

Part III
Food Procurement

Lk

A resident-cook trims beets sourced from Harvest
Hill Farm in the kitchen at Northeast Correctional
Facility in St. Johnsbury, Vermont.

HANNAH PALMER EGAN, SEVEN DAY

Another major issue regarding food service in correctional facilities is how procurement
decisions are made and what types of food are purchased to prepare correctional meals. State
laws and policies that govern purchasing are primarily focused on rules state agencies must
follow when entering into a purchase agreement or contract.

This section reviews general state purchasing and contract laws, state-level local food purchas-
ing laws, and the purchasing policies of correctional departments in each of the six New
England states. Additionally, this section considers the food cost expenditures for meals
prepared in state prisons. Unlike the issues addressed in the preceding section, there are no
corresponding ACA guidelines related to food procurement.
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FOOD PURCHASING AND CONTRACTING POLICIES

Under state law, each New England state maintains guidelines that state agencies like the
department of corrections (DOC) must follow when purchasing goods or services.'”* Common
among all states is a competitive bidding process for food purchasing and contracting, which
requires institutional purchases to be made with the greatest economic value for the required
grade of goods or services needed by the agency.”” By executive order, Massachusetts requires
that state agencies ensure they “purchase[] and provide[] food that meets defined nutrition
standards” created by the state’s department of public health.'”® Additionally, the Massachusetts
DOC requires that the purchases should be considered “in the best interest or best value,” a
requirement that could allow potential budgetary flexibility for local products.” The Vermont
DOC allows contracts for predictable expenditures but requires those contracts be “efficient
and cost effective; promote fair and open competition; guard against favoritism, fraud and
corruption; and protect the interests of the State and its taxpayers.”** New Hampshire goes
further to require preferential treatment during the procurement process for a vendor who
has a principal place of businesses in the state, if the bid price is equal.’®!

STATE FOOD PURCHASING AND/OR CONTRACTING POLICIES CcT ME MA NH RI VT
COMPETITIVE BIDDING PROCUREMENT/PURCHASING*®? YES YES YES YES YES YES
GENERAL INSTITUTIONAL CONTRACT POLICY*#

(SEPARATE FROM PURCHASING POLICY) YES YES YES

DOC MANUAL FOOD-SPECIFIC PURCHASING POLICY?*4 YES YES YES

OTHER RELEVANT FARM-TO-FACILITY POLICY?*® YES YES YES

Table 3-A: New England Food Procurement Analysis

LOCAL FOOD PROCUREMENT INCENTIVES

State policy initiatives to encourage institutional purchasing of local foods can also impact
food procurement in correctional facilities. The Center for Agriculture and Food Systems at
Vermont Law and Graduate School and Farm to Institution New England compiled a reportin
2019 of New England state policies that incentivize local procurement.!*¢ All of the New England
states have policies that establish some type of local purchasing preference.'®” These laws do
not explicitly include correctional facilities but generally apply to all state facilities, and thus
would apply to state-run prisons and correctional facilities.!*® Currently, however, application
of these policies to correctional facilities remains limited and individuals who are incarcerated
continue to report minimal access to fresh fruits and vegetables.'®
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CORRECTIONAL FACILITY FOOD COST

Standardized state and facility data reflecting itemized food and foodservice labor expendi-
tures is largely unavailable due to a lack of consistent collection and reporting. Therefore, it
is difficult to estimate the cost of meals per individual per day or compare that spending data
over time. For example, the publicly available state correctional budgets for Massachusetts,
New Hampshire, and Rhode Island for fiscal year 2020 do not include separate line items for
food or food services.'*

For states that do include some food itemization in their correctional budgets, the items are
either undefined or not standardized across states. For example, Connecticut’s 2018 correc-
tional budget includes an estimated budget for fiscal year 2019 and budget requests for fiscal
years 2020 and 2021—each with a line item for “Food and Beverages.”'”* However, it is unclear
whatis included in that category (for example, food, foodservice labor, foodservice materials
such as utensils, cups, and plates). The more recent 2022-2023 Connecticut governor’s budget
includes a general corrections budget without any line item for food and beverages.'”? In Maine,
the 2020-2021 correctional budgetincludes a line item for “Corrections Food,” a program aimed
at centralizing the purchase of food to better take advantage of “opportunity” buying, meet
dietary requirements, and create healthier menus throughout the state’s prison system.** In
Vermont, the 2023 corrections budget accounts for inflation impacts by including an item for
“Facility food” under “Facility Inflationary Pressures at [Consumer Price Index].”* However,
no other food-related line items exist in the budget.

The Bureau of Justice Statistics 2001 state prison expenditure report—the most recent report
available—indicates that correctional food costs were at or less than $5.00 per incarcerated indi-
vidual per day over 20 years ago.'*® Lack of accurate and timely data has created a substantial
information gap, limiting effective policy opportunities and budget allocation processes that
could improve the quality of meals served in prison and the wages provided for foodservice
labor.
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Incarcerated individuals
participate in the bakery program
at Mountain View Correctional
Facility in Charleston, Maine.

EMPLOYMENT AND COMPENSATION POLICIES

The ACA guidelines include broad standards for regulating the employment and compensa-
tion of individuals who are incarcerated.!* Generally, individuals can work in a correctional
industry or in non-industry correctional work."”” A correctional industry provides a good
or service for sale to a state or the public, while non-industry correctional work provides
service to the correctional facility or community projects.’ These issues are pertinent to food
in correctional facilities as many individuals who are incarcerated use their wages to purchase
food from the commissary as a means of supplementing their diet.

Specifically, ACA guidelines require that when individuals perform work for private industries
on facility grounds they should be compensated at the “prevailing wage rate.”*® However,
according to an ACA standard revised in January 2020, when individuals are employed in the
community by public or private organizations in positions normally occupied by private citi-
zens, they need not be compensated at the prevailing wage rate unless the product they are
producing is sold in interstate commerce.?*® Additionally, ACA guidelines allow correctional
facilities to reimburse themselves for room and board out of the individual’s compensation.?*
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All New England states maintain policies or directives regulating the employment of individuals
who are incarcerated.?*> Some states require that individuals must work,?® while others offer
voluntary work opportunities.?** In New England, each state DOC compensates individuals
who are incarcerated differently, though most have general pay scales with wages based on
the job classification and for the number of hours worked. Most New England states pay a flat
daily or weekly rate for non-industrial workers, with Vermont paying all work by the hour (see
Table 4-A).2° All state directives allow for administrators to classify job types by two or three
job classifications or grades. Often, this means that non-industrial correctional work is paid
atalower grade than correctional industry jobs. However, most states also provide pay scales
which advance the rate of pay based upon the number of hours of experience in a position or
for completing additional training.?*® Therefore, an individual who works for a significant
number of hours may be able to attain a comparable wage to a correctional industry worker.

All states also authorize their DOC administrators to deduct room and board, restitution, and
other related expenses from wages.?”” Some states also require that individuals submit some
of their earnings to non-interest-earning savings accounts, to be reclaimed upon release from
incarceration.?® Deductions can total 80 percent or more of an individual’s wage,?” leaving
compensation for those who are incarcerated at well below minimum wage. This loss of wages
reduces the amount of money incarcerated individuals have available to supplement their diets
from the commissary.?!

STATE NON-INDUSTRIAL WAGE INDUSTRIAL WAGE

$0.75-%$1.75/day
CONNECTICUT ) i $0.30-%$1.50/hour
$0.30-$1.00/hour for commissary assignments

$1,000-6,000/year — 50% of workers

$1,000-$2,500/year — 25% of workers
$2,500-$4,000/year — 25% of workers
3 positions may earn up to $6,000/year

MAINE Determined by correctional facility

$5-$35/week ) o
MASSACHUSETTS o Established by commissioner
Pre-release: prevailing rate

NEW HAMPSHIRE | $1.00-$4.00/day $2.00-$4.00/day

$1.00-$3.00/day
RHODE ISLAND N/A

Exception by warden to establish $0.50/day jobs

VERMONT $0.25-0.40/hour $0.25-1.25/hour

Table 4-A: Average wages for non-industrial and industrial correctional work 11

Correctional Industries: Includes work (often authorized by state law) that involves the
manufacture of articles or provision of services for sale to a state or to the public.

Non-Industry or Non-industrial Correctional Work: Includes correctional facility
maintenance, operations (including food service), public works, or community projects.
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Dining Environment —

The cafeteria at Maine State
Prison in Warren, Maine

JOHN CLARKE RUSS, BANGOR DAILY NEWS

The final issue this report addresses is how individuals are permitted to enjoy the meals they
are served in correctional facilities. The environment and parameters in which one eats,
including the amount of time allotted to eat a meal, cleanliness, meal supervision, and dining
facility size, can affect one’s physical, emotional, and mental well-being.*?

The American Correctional Association (ACA) guidelines provide standards for the time
allotted for meals, group dining requirements, meal supervision, cleanliness, and the size
of food service facilities. Each state maintains its own policies regarding correctional food
consumption environments in their respective state legislation and correctional directives.
Additionally, many facilities implement their own rules via “inmate handbooks” regarding
consumption environments which can exceed state legislation and directives.
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This section first analyzes the ACA guidelines related to dining environment, and then
compares them with the department of corrections (DOC) and individual facility policies

for each New England state. A listing of the relevant state corrections policies for each
state is provided at the end of the section.

A. ACADining Environment Guidelines

TIME ALLOTTED FOR MEALS

The ACA guidelines include broad standards regarding the time individuals should be given
to enjoy meals served in correctional facilities. ACA guidelines require correctional facilities
to provide at least 20 minutes of dining time for each meal.?®* However, this requirement is
sometimes implemented so that it includes the time an individual waits in line for food. ACA
guidelines also require that no more than 14 hours should pass between the evening meal and
breakfast.?*

GROUP DINING, SIZE OF DINING FACILITY, AND MEAL SUPERVISION

The ACA guidelines require group dining facilities be provided unless security or safety consid-
erations require otherwise.?’> ACA guidelines further require that meals be served “under
conditions that minimize regimentation, although there should be direct supervision by staff
members.”?¢ Explanatory comments to the ACA guidelines indicate that individuals should be
served mealsin an open dining period to eliminate waiting lines and forced seating and allowed
to converse during dining hours.?” While there is no formal dining hall size requirement, ACA
guidelines require that food service facilities be large enough to allow for meals to be served.*®

FOOD SERVICE VENUE SANITATION AND CLEANLINESS

Sanitation standards require (1) monthly and weekly sanitation inspections of all facility areas
by qualified individuals®” and (2) that toilet and washbasin facilities be available in the vicinity
of the food preparation area.?? However, the ACA guidelines do not identify a specific standard
of cleanliness or sanitation for dining halls.

B. State Department of Corrections Dining Environment Policies

TIME ALLOTTED FOR MEALS

Only two states have explicit requirements for the time incarcerated individuals have to
enjoy meals served in the correctional facility; some other states have facilities which have
implemented the ACA mealtime guidelines. Consistent with ACA guidelines, Maine®*! and
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Massachusetts?? require at least 20 minutes for each meal and, in the case of Massachusetts,
that there must be no more than 14 hours between the evening meal and breakfast. Connecti-
cut’s correctional directive adopts the 14-hour evening/breakfast meal requirement and
incorporates several related ACA standards but does not explicitly adopt the 20-minute meal
service standard.??® However, the Hartford Correctional Center’s Inmate Handbook does include
a20-minute mealtime allotment.?** New Hampshire Department of Corrections’ administrative
rules do not explicitly require either of the ACA mealtime guidelines; however, like Connecti-
cut, their Manual for the Guidance of Inmates permits 20 minutes of mealtime.?* Rhode Island
similarly does not incorporate the ACA standards, but a 2011 Inmate Rule Book provided an
inmate schedule consisting of 15 minutes for breakfast service, 30 minutes for supper, and
an undisclosed period for lunch.??* Vermont’s enabling legislation and directives do not adopt
either of the ACA guidelines, and an Inmate Handbook only states the approximate start time
of meals, not the amount of time provided for each meal.??’

GROUP DINING, SIZE OF DINING FACILITY, AND MEAL SUPERVISION

Most states have specific directives or policies requiring or permitting group dining facilities.
Maine, Massachusetts, Rhode Island, and Vermont all have correctional directives that require
space for group dining and require service in a group setting.?? New Hampshire’s correctional
administrative code requires food be served in accordance with the state Department of Health
and Human Service’s requirements: dining facilities must have eating areas that can provide
seating for at least 50 percent of the licensed capacity.?” Connecticut’s correctional directive
adopts several related ACA standards but does not explicitly adopt the ACA group dining
requirement.?® The Hartford Correctional Center’s Inmate Handbook does, however, require
that individuals eat with their housing unit.**

Only Maine’s directive specifically mentions the required size of the dining facility, adopting
the ACA guideline to have “adequate space” for serving meals.?®? Connecticut’s correctional
directive does notincorporate the ACA guideline for dining facility size.?** Most states, however,
require as policy that food service conform with established security, safety, and sanitation
regulations, which requires adherence to state health department requirements for foodser-
vice establishments. Half of the New England states specifically require supervision of food
preparation and dining areas.?* Connecticut’s correctional directive, for example, requires
a “high level of security” in food preparation, serving, and dining areas.?** Massachusetts
correctional foodservice policies adopt the ACA guidance language requiring direct super-
vision by staff members during meal service.?®® New Hampshire Department of Corrections’
administrative code requires supervision of food service by a food services supervisor but does
notrequire supervision by security personnel during meal service.?’ Rhode Island’s directive
mentions supervision of menu planning and food production but does not explicitly mention
supervision of meal service.?®® Vermont’s directive does not include any language about dining
supervision.?®
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FOOD SERVICE VENUE SANITATION AND CLEANLINESS

All state directives or policies include some form of cleanliness or sanitation standards for the
correctional facility food service area. The Massachusetts correctional policy, for example,
requires the correctional facility food service directors to develop a policy that meets mini-
mum standards for food establishments established in the State Sanitary Code.?** The Maine
correctional directive specifically adopts the ACA performance standards and includes addi-
tional specific requirements for daily cleaning and sanitation.* New Hampshire incorporates
a state health department guideline which requires a sanitary environment in food service
areas.?” The Rhode Island correctional directive incorporates a number of state Food Code
food safety and sanitation guidelines, and includes additional sanitation rules for food workers,
food preparation, and food storage.** Vermont’s food service operations correctional directive
requires that meals be served in a sanitary manner, and that correctional facilities maintain
sufficient documentation to establish ongoing compliance.?*

DINING ENVIRONMENT POLICIES ACAZ2s
TIME ALLOTTED FOR MEALS YES
GROUP DINING MES

SIZE OF DINING HALL

YES

SUPERVISION OF INCARCERATED
PERSONS DURING MEALTIMES

CLEANLINESS OF DINING HALL

DIRECTIVE/POLICY NUMBER(S)

Table 5-B: Correctional Facility Consumption Environment Analysis

THE STATE OF PRISON FOOD IN NEW ENGLAND m



https://portal.ct.gov/-/media/DOC/Pdf/Ad/ad1018pdf.pdf
https://www.maine.gov/corrections/sites/maine.gov.corrections/files/inline-files/16.1%20FOOD%20SERVICE%20MANAGEMENT%2C%20GENERAL_0.pdf
https://www.mass.gov/doc/doc-760-food-service/download
https://www.law.cornell.edu/regulations/new-hampshire/N-H-Admin-Rules-Cor-704-1
http://www.doc.ri.gov/documents/policies/16.05-4%20Final%20Version.pdf
https://doc.ri.gov/media/1116/download?language=en
https://doc.vermont.gov/sites/correct/files/documents/policy/correctional/354-food-service-operations.pdf

Part VI
Policy
Recommendations

The correctional food system is governed by a wide array of federal and state laws, regulations,
and correctional directives. Overarchingly, the existence of laws, regulations, and policies
is an important first step. However, implementation and enforcement language in laws,
regulations, or binding policies does not translate to full implementation and enforcement in
practice. Asisthe case in this context, agencies may be unable to implement certain provisions
due to budget shortfalls or pressure from other state government actors. Consequently, for any
recommended changes to be effective, there need to be mechanisms to hold individuals and
agencies accountable for noncompliance.

ACA guidelines provide a broadly defined baseline for guiding correctional department admin-
istration but are insufficient to address the problems within the correctional food system, as
discussed in Part I of this report. To begin to address these issues, state action is required at
the legislative and administrative levels. This section provides policy recommendations for
changes to (1) state correctional facility reporting and disclosure requirements, (2) food quality
and safety guidelines, (3) food procurement, (4) correctional employment and compensation,
and (5) dining environments.
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State Correctional Facility Reporting and Disclosure Requirements

REQUIRE DISCLOSURE OF CORRECTIONAL FACILITY POLICY HANDBOOKS. No New
England state maintains a law or policy requiring public disclosure of correctional facility
institution policy handbooks that include policies related to food service and labor. Correc-
tional institution manuals are the primary documents communicating facility rules to the
individuals incarcerated there. These manuals also provide insight into whether, and in
what form, correctional facilities communicate correctional directives to the incarcerated
individuals in their care. Publicly disclosing these handbooks can also provide transpar-
ency to the public about how individual correctional facilities interpret authority granted
to them under state law and correctional directives. States should consider enacting a law
that requires the public disclosure of correctional facility policy handbooks, specify the
means for this disclosure, and require that such methods of disclosure are updated on an
annual basis (such as updating the correctional facility website). This type of requirement
could occur at the administrative level as well, with DOCs creating directives that mandate
individual correctional facilities to publicly disclose their policy handbooks.

REQUIRE DISCLOSURE OF CORRECTIONAL DEPARTMENT DIRECTIVES. Like the dis-
closure of correctional facility policy handbooks, disclosure of correctional directives can
provide transparency to the public on the scope of these directives and allow public scrutiny
and input regarding what corrections may be needed. States should consider enacting a law
that requires the public disclosure of correctional department directives and specifies the
means for this disclosure. The law could also require the reconsideration of directives by
the department of corrections every few years, with the opportunity for public input at a
public hearing. Like the public comment correctional rulemaking process under a state’s
administrative procedure act described in Part I, this would provide public accountability
of state department of corrections decision-making.

REQUIRE REPORTING OF SPECIFIC FOOD COST AND LABOR EXPENDITURES. Many
states report total per capita expenditures, but many lack detailed data to determine food cost
and labor expenditures for incarcerated individuals. Without this data, DOCs are unable to
adequately compare food service costs with other operational expenditures. By improving
transparency around reporting food service costs, states may be able to better consider how
to reallocate funding across competing budget categories and prioritize purchasing fresh
ingredients for nutritious meals.

Food Quality and Safety Guidelines

DEFINE NUTRITIONAL REQUIREMENTS IN CORRECTIONAL DIRECTIVES AND POLICIES.
Current nutritional guidelines are broadly defined in New England state correctional di-
rectives and policies. Consequently, much of the decision-making process regarding menu
planning is done at the individual institution level without a true accountability mechanism.
Defining more specific nutritional requirements in correctional directives can bind nutri-
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tionists, dietitians, and DOCs to meeting those standards. DOCs may look to USDA guidelines
for the National School Lunch and School Breakfast Programs, which are based on the Di-
etary Guidelines for Americans rather than recommended dietary allowances and require
offering fruits and vegetables, whole grains, dairy, and fluid milk.?* Correctional directives
can similarly define categorical requirements of food groups, without having to be overly
specific. This would ensure nutritionists and dietitians improve the variety and quality of
facility meals, while also ensuring the directive is broad enough to afford menu flexibility.

REQUIRE ANNUAL INSPECTIONS OF CORRECTIONAL FOOD FACILITIES. Some New
England states require annual inspections of food service establishments, including cor-
rectional food facilities, by state health departments. However, other states rely on cor-
rectional systems to inspect their own facilities. State legislation or correctional directives
should require annual, routine, unannounced inspections of correctional food facilities by
independent health department staff and dieticians or nutritionists who can evaluate food
safety in addition to the nutritional value of actual meals served, rather than planned menus.
This type of legislation or directive can promote food service sanitation equal in standard
to other food service facilities serving the public, as well as ensure nutritional value.

PRECLUDE THE USE OF FOOD AS A DISCIPLINARY MEASURE. While ACA guidelines en-
courage states to develop correctional directives that explicitly preclude the use of food as a
disciplinary measure, two New England states do not. No individual should have restricted
access to food, be fed a food loaf diet, or have food quality reduced as a punitive measure. State
correctional directives should explicitly preclude the use of food as a disciplinary measure.

Food Procurement

INCREASE THE PROPORTION OF CORRECTIONAL FOOD BUDGETS SPENT ON FOOD. By
increasing the amount spent on each meal, state correctional facilities could provide better
access to fresh produce and nutritious foods to incarcerated individuals and create a proactive
measure to reduce healthcare needs and costs during and after incarceration. Increasing state
correctional food budgets will ensure that incarcerated individuals are being fed nutritious
meals which can lead to better health outcomes. Incarcerated individuals returning to soci-
ety with better health outcomes can contribute more robustly to the workforce and reduce
economic burden on the healthcare system due to poor nutritional intake.

ESTABLISH STRONGER GUIDELINES AROUND PURCHASING PREFERENCE. State pur-
chasing laws generally require that, through a competitive bidding process, state agencies
prioritize goods from within their state. Many laws also provide that in addition to cost, one
of the considerations used in selecting a bidder is the “best interests” of the state. The states
do not clarify an appropriate approach to weighing these factors, and one improvement
would be specifying what the priorities are, and what to do when a local purchase is not the
least expensive option.
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SUPPORT INCREASED PROCUREMENT OF LOCALLY SOURCED FOOD, PARTICULARLY
FRUITS AND VEGETABLES. The food provided from farm to corrections programs is sea-
sonal and thus only accessible for the few months that are warm enough for growing. For
the remaining months of the year, access to fresh produce is limited. To address this gap,
networks between local producers and state correctional facilities are essential to promote
and to provide incarcerated persons with nutritious, fresh produce options. Additionally,
better utilization of a state’s local procurement incentive for institutions is critical.

Correctional Employment and Compensation

PAY INCARCERATED WORKERS THE PREVAILING MINIMUM WAGE. Incarcerated indi-
viduals in New England who work make less than one dollar a day. Correctional directives
in New England give institutions discretion on how to determine the percentage of deduc-
tions for room and board. In practice, these deductions often total 80 percent or more of an
incarcerated individual’s income, substantially reducing the money they have to purchase
food from the commissary. Correctional directives should be corrected to ensure that no
individual who is incarcerated is compensated below the prevailing minimum wage. State
legislation could also extend minimum wage protection without exception.

Dining Environment

REDUCE MAXIMUM OCCUPANCY IN CORRECTIONAL FOOD SERVICE VENUES. The envi-
ronment in which one eats can affect one’s physical, emotional, and mental well-being. State
correctional directives should ensure maximum occupancies of correctional food service
venues are well below half of the incarcerated population at any given time. Additionally,
increasing natural light, controlling noise levels, and decreasing the use of regimentation in
meal service can reduce anxiety and stress during mealtime for people who are incarcerated.*’

LENGTHEN MEALTIMES. Four New England state correctional departments do not have
explicit policies regarding mealtimes for their incarcerated populations—the two remaining
states set the minimum mealtime at 20 minutes. The speed at which food is consumed can
affect overall health, and can be associated with increased indigestion, weight gain, diabetes,
and more.?* Individuals who are incarcerated are at a higher risk for diet-related diseases
such as diabetes and heart disease and have higher rates of chronic health conditions.*
State correctional directives should increase the amount of time individuals are permitted
to eat and ensure this does not include the amount of time an individual waits to be served.
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Federal Legal Interventions

Legal interventions at the national and federal level are also an important factor for ensuring
humane and dignified conditions for incarcerated individuals, including quality and quantity
of meals. These interventions include:

REPEAL THE PRISON LITIGATION REFORM ACT AND OVERTURN SANDIN V. CONNER.
As described by Chan et al. in “Not for Human Consumption”: Prison Food’s Absent Regulatory
Regime, these two legal constraints—the PLRA and the holding for Sandin—have made it
effectively impossible for incarcerated individuals to use litigation as a tool to ensure correc-
tional facilities uphold their rights as outlined under the constitution and state correctional
directives.” Prior to Sandin, courts’ understanding of correctional rules and regulations
was that they provided affirmative rights to individuals under the Due Process Clause of
the US Constitution—rights that could be upheld through litigation.** After Sandin, howev-
er, this was no longer the case and individuals were unable to hold correctional facilities
accountable for policy violations.*? Then, in 1996, the PLRA was passed and effectively
eliminated individuals’ ability to sue correctional facilities and departments of corrections
for not enforcing prison standards.? The PLRA drastically reduced litigation by “requiring
prisoners to exhaust prisons’ administrative grievance procedures before filing litigation
and to pay filing fees even if they are indigent.””* Repealing PLRA and overturning Sandin
would reinstate the ability to hold correctional facilities and DOCs accountable for violating
prison regulations, including those related to quality and quantity of meals served.

IMPROVE NATIONAL AND FEDERAL CORRECTIONAL FOOD SERVICE STANDARDS. While
states are not required to adopt or adhere to national or federal correctional food service
standards, many states do. As outlined in Part I, the Federal Bureau of Prisons’ Food Service
Manual (FSM) standards and the American Correctional Association’s (ACA) guidelines are
used by states to build out their own departmental correctional directives and facility policy
handbooks. Consequently, an improvement of the FSM and ACA correctional food service
standards for food sanitation, meal frequency, nutritional content, and dining environment
would directly improve corresponding state correctional standards. For example, federal food
service standards could clarify that time allotted for meals should not include time spent in
line waiting for food to be served, and develop guidelines related to procurement and meals
that follow nutrition standards set in accordance with the Dietary Guidelines for Americans.
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GLOSSARY

Commissary

A “store” within a correctional facility that carries food, personal hygiene products, and
other items that individuals may purchase using money that they earn while incarcerated
or sent by family and friends and held in trust for them.

Correctional
directives

Policies and rules for correctional facility administrators to follow. Correctional directives
must comply with the state’s enabling legislation and constitutional requirements and must
be developed under the state’s administrative procedure act requirements for rulemaking.
Some states refer to these types of directives and policies as correctional administrative
rules or correctional rules.

Correctional
facility

A jail, prison, or other detention facility used to house people who have been arrested,
detained, held, or convicted by a criminal justice agency or court.>*®

Correctional
facility policy
handbook

A document written by the superintendents or wardens of specific correctional facilities
that outline the guidelines and rules for how the facility will operate including procedures,
facility services such as mealtime schedules, library, and recreation, and programs such as
education and legal assistance. Facility policy handbooks must be in compliance with the
state’s enabling legislation and correctional directives.

Correctional
industry work

A type of prison employment in which state-owned businesses employ incarcerated individ-
uals to produce goods and provide services that are sold to government agencies.>*® Exam-
ples include woodworking, sign making, printing services, and furniture refinishing and
upholstery services.

Non-industry
correctional
work

A type of prison employment in which incarcerated individuals are paid to do jobs that provide
services to the correctional facility (for example, food services, custodial work, facility main-
tenance, or community projects).?’

Prison

An institution under federal or state jurisdiction whose primary use is for the confinement
of individuals convicted of a serious crime or a felony, usually for more than one year in
duration.**

State enabling
legislation

Grants authority to the commissioners of a state agency or department (or their delegates)
to establish directives, regulations, or policies with which all staff, projects, and processes
of that agency or department must comply.
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ACRONYMS

ACA American Correctional Association

BOP Federal Bureau of Prisons

DOC Department of Corrections

DOJ Department of Justice

LEAA Law Enforcement Assistance Administration
PLRA Prison Litigation Reform Act
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See, e.g., N.H. Cope Aomin. R. Ann. Cor. 215.01(a)
(2018).

See, e.g., N.H. Cope Apmin. R. Ann. Cor. 215.01(C)
(3) (2018).

See, e.g., N.H. Cope Abmin. R. Ann. Cor. 214 (2018).
N.H. Rev. Stat AnN. § 541-A:21(a) (2021)
(exempting ‘internal practices and procedures’
established by the corrections commissioner
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pursuant to their authority in N.H. Rev. STat ANN.
§ 21-H:8(III), which defines the general powers
and duties of the corrections commissioner).
See, e.g., Hartford Correctional Center, Inmate
Handbook, Conn. Dept. oF CorrecTION (Mar.
2014), https://www.law.umich.edu/special/
policyclearinghouse/Documents/CT%20-%20
HCC%20Handbook.pdf.

U.S. ConsT., amend. VIII.

See Robinson v. California, 370 U.S. 660 (1962).
N.H. ConsT. art. 33; Mass. ConsT. art. XXVI; ME.
ConsT. § 9; R.I. Const. § 8.

V7. ConsT. ch. 2, § 40; Conn. ConsT. § 8.

ConN. GeN. StaT. § 325-18-78 et seq. (1967); Me.
Star. tit. 34-A § 1201 et seq. (1991); Mass. Gen.
Laws ch. 124 §§ 1-10 (2015); N.H. Rev. Stat ANN.
§ 622:2 et seq. (1999); 42 R.I. Gen. Laws § 42-
56-1 et seq. (2017); V7. Stat. Ann. tit. 3, § 3081

(1971); V7. Stat. AnN. tit. 28, § 101 et seq. (2000).

V7. Stat. ANN. tit. 28, § 1 (2005).

See, e.g., Mass. GeN. Laws cH. 124, §§ 1-10 (2015).

U.S. Const. amend. VIII (“Excessive bail shall not
be required, nor excessive fines imposed, nor
cruel and unusual punishments inflicted.”).

See Gregg v. Georgia, 428 U.S. 153, 173 (1976).
See Coker v. Georgia, 433 U.S. 584, 592 (1977);
Weems v. United States, 217 U.S. 349 (1910).
See Gregg, 428 U.S. at 183; Estelle v. Gamble,
429 U.S. 97,103 (1976).

Estelle, 429 U.S.at 104-06.

Wilson v. Seiter, 501 U.S. 294 (1991).

Id.

Id.

Id. (“for example, a low cell temperature at night
combined with a failure to issue blankets.”).

Id.

Young v. Quinlan, 960 F.2d 351 (3d Cir. 1992).
Id. at 360.

Id. at 361 (noting that the court also reasoned
that “We have expressed that ‘should have
known:’ [D]oes not refer to a failure to note a risk
that would be perceived with the use of ordinary
prudence. It connotes something more than a
negligent failure to appreciate the risk ..., though
something less than subjective appreciation

of that risk. The ‘strong likelihood’ of [harm]
must be ‘so obvious that a lay person would
easily recognize the necessity for’ preventative
action.”).

Id. at 364 (interpreting Hassine v. Jeffes, 846
F.2d 169, 174 (3d Cir. 1988) which stated that
the Eighth Amendment “require[s] that the
inmates’ basic needs for nutrition and shelter are
met.”).

Amanda Chan & Anna Nathanson, “Not for
Human Consumption”: Prison Food’s Absent
Regulatory Regime, 29(4) WiLLiam & MARY BiLL oF
RicHTs J. 1010, 1025 (2021).

U.S. ConsT. Amend. XIV.

Chan & Nathanson, supra note 72, at 1025.
Sandin v. Conner, 515 U.S. 472 (1995).

Chan & Nathanson, supra note 72, at 1014.
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Id.

Id. at 1047.

Id. at 1041, 1045.

Id. at 1044.

Id. at 1045.

Id. at 1047.

Id.

Miles v. Bell, 621 F. Supp. 51 (D. Conn. 1985).
Arey v. Warden, Conn. Correctional Inst., 187
Conn. 324 (Conn. 1982) (noting how this holding
was specific to the evidence provided in this case
but remains one of the few examples of state
judges considering conditions of confinement
related to food and eating practices).

Waring v. Meachum, 175 F. Supp. 2d 230 (D.
Conn. 2001).

Commissioner of Correction v. Coleman, 303
Conn. 800 (Conn. 2012).

MEe. ConsT. § 9.

ME. Rev. Stat. ANN. tit. 34-A, § 3031(1) (2021).
Fleming v. Commissioner, Dept. of Corrections,
2002 ME 74 (Me. 2022).

Id.

Id.

Michaud v. Sheriff of Essex Cnty., 390 Mass. 523
(Mass. 1983).

105 Mass. Cope Regs. 450.113 (1979).

In re Caulk, 125 N.H. 226 (N.H. 1984).

In determining that no Rhode Island Supreme
Court cases ruled on prison food issues, various
searches were conducted on WestLaw Edge in
February of 2020. Cases that referenced Section
9 of the Rhode Island Constitution (where the
state has adopted the prohibition against cruel
and unusual punishment) were reviewed, as were
cases that resulted from a search within Rhode
Island Supreme Court case material for cases
that contained discussion of food and/or nutrition
as well as the terms “inmate,” “prisoner,” or
“prisons.”

Borden v. Hofmann, 185 Vt. 486 (Vt. 2009); V.
StaT. ANN. tit. 28, § 851-53 (1971).

V1. Stat. ANN. tit. 28, § 853(a)(2)(ii) (1971).

V7. StaT. ANN. tit. 28, § 856 (2009).

According to § 852, the Department is required
to “conduct a fact-finding hearing prior to
punishment” which includes serving notice of
the charge to the inmate and allowing them

to confront the person bringing the charge, to
testify, and to question witnesses. V1. STAT. ANN.
tit. 28, § 851 (1971).

Borden, 185 Vt. at 486; V1. STaT. ANN. tit. 28, §
852 (1971).

Id.

Fellows v. Pallito, No. 2016-088, 2016 WL
5344042 (Vt. Sept. 16, 2016) (noting because
this decision was issued by a three justice panel it
is not binding precedent “before any tribunal.”).
This incarcerated individual filed suit under

V1. R. Civ. P. 75(a) which reads, “Any action or
failure or refusal to act by an agency of the state
or a political subdivision thereof, including any


https://www.law.umich.edu/special/policyclearinghouse/Documents/CT%20-%20HCC%20Handbook.pdf
https://www.law.umich.edu/special/policyclearinghouse/Documents/CT%20-%20HCC%20Handbook.pdf
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department, board, commission, or officer, that
is not reviewable or appealable under Rule 74 of
these rules or Rule 4 or 5 of the Vermont Rules
for Environmental Court Proceedings may be
reviewed in accordance with this rule if such
review is otherwise available by law.” Id.

Id. at *1.

Id.

Chan & Nathanson, supra note 72, at 1027.

Id.

Fep. Bureau oF Prisons, U.S. Dept. oF JusT., No.
P4700.06, Foop Service ManuaL (2011).

Id.

Id. at 17.

See, e.g., 103 CMR 760.05(1), Mass. Dept. OF
CorrecTION, https://www.mass.gov/doc/cmr-761-
access-to-therapeutic-diets-and-medical-care/
download (last visited Feb. 12, 2023).

Chan & Nathanson, supra note 72, at 1037.

Id.

National Menu Breakfast FY 2022, Fep. BuREAu oF
Prisons, https://www.bop.gov/foia/docs/FY22_
National_Menu.pdf (last visited Feb. 12, 2023).
FY 2019 Performance Budget Congressional
Submission Salaries and Expenses, U.S. Dept.
of Just. 26, https://www.justice.gov/jmd/page/
file/1034421/download (last visited Feb. 12,
2023).

Id.

Standards, AM. CorrecTIONAL Ass’N (Aug. 7,
2002), https://www.aca.org/ACA_Member/ACA/
ACA_Member/Standards_and_Accreditation/
StandardsInfo_Home.aspx.

Id.

Id.

Chan & Nathanson, supra note 72, at 1033.

Id. at 1034.

Id.

Id.

Id. at 1041.

Id. at 1035.

OFr. OF JusT. Proas., DEPT. oF JusT., No. 153696,
LAW ENFORCEMENT ASSISTANCE ADMINISTRATION: AN
ADMINISTRATIVE HisTory (1982).

Chan & Nathanson, supra note 72, at 1035.

Id.

See, e.g., Scott Semple, Administrative Directive
10.18, Conn. DepT. oF CorrecTion (June 24, 2015),
https://portal.ct.gov/-/media/DOC/Pdf/Ad/
ad1018pdf.pdf.

Accredited Facilities, AM. CorRreCTIONAL Ass’N,
https://www.aca.org/ACA/ACA_Member/

Standards_and_Accreditation/SAC_AccFacHome.

aspx?WebsiteKey=139f6b09-e150-4c56-9c66-
284b92f21e51&hkey=f53cf206-2285-490e-
98b7-66b5ecf4927a&5940f470ebf4=2#5940f4
70ebf4 (last visited Feb. 12, 2023).

AMERICAN CORRECTIONAL ASSOCIATION, PERFORMANCE=-
BASED STANDARDS AND EXPECTED PRACTICES FOR ADULT
CorrecTIoNAL InsTITUTIONS 5C (5th ed., 2021).

Id.

See Id. at 5C-16 (“Written policy, procedure,

135

136
137

138

139

140
141

142

143
144

145

and practice require that at least three meals
(including two hot meals) are provided at regular
meal times during each 24-hour period, with no
more than 14 hours between the evening meal
and breakfast. Variations may be allowed based
on weekend and holiday food service demands
provided basic nutritional goals are met.”).

Id. at 5C-05 (noting manual commentary
requiring that “food should be served as soon as
possible after preparation and at an appropriate
temperature”); Id. at 2E-06.

Id. at 5C-04.

Id. at 5C-13; Id. at 5C-14 (requiring weekly
inspections of food service areas and daily
inspections of refrigerator, water, and dry good
storage area temperatures).

Id. at 5C-07 (requiring chaplains to approve a
religious diet prescription on a monthly basis).
Id. at 5C-06 (requiring therapeutic diets
prescribed by appropriate clinicians).

Id. at 5C-08.

Semple, supra note 130; General Food Service
Management Policy Number 16.1, Me. Depr.

oF CorrecTIONS, https://www.maine.gov/
corrections/sites/maine.gov.corrections/files/
inline-files/16.1%20FO0D%20SERVICE%20
MANAGEMENT%2C%20GENERAL_O.pdf (last
updated Aug. 1, 2017); Mass. DepT. oF CORRECTION,
supra note 43, at 760.04; Part Cor. 704 Services,
N.H. Dept. oF CorrecTions, http://gencourt.state.
nh.us/rules/state_agencies/cor100-700.html
(last visted Feb. 12, 2023); Policy Number 16.05-
4 Doc, R.I. Deprt. oF Corrections (Jan. 11, 2021),
https://doc.ri.gov/sites/g/files/xkgbur681/files/
documents/policies/16.05-4-Final-Version.

pdf; Food Service Operations #354, V1. DePT. oF
Corrections (Nov. 8, 2016), https://doc.vermont.
gov/sites/correct/files/documents/policy/
correctional/354-food-service-operations.pdf.
Semple, supra note 130; Me. DerT. oF CORRECTIONS,
supra note 141; Mass. DeprT. oF CORRECTION, Supra
note 43, at 760.04; N.H. Dept. oF CORRECTIONS,
supra note 141, at 704.01(b); R.I. Dept. oF
CORRECTIONS, supra note 141; V1. DePT. oF
CORRECTIONS, supra note 141.

V7. DepT. oF CoRRECTIONS, supra note 140.
Information provided by Vermont Department of
Corrections Staff.

Semple, supra note 130 (noting that
Connecticut’s policy prohibits using food as a
“disciplinary measure or sanction.”); Detention
and Correctional Standards for Maine Counties
and Municipalities, Me. DepT. oF CORRECTIONS L9
(Jan. 20, 2021), https://www.maine.gov/sos/
cec/rules/03/201/201c001.pdf (noting that
Maine’s L9 policy states that food “shall not

be withheld from inmates as punishment.”);
Mass. DepT. oF CoRRECTION, supra note 73 (noting
that Massachusetts’ 760.15 policy states that
“each institution shall have a written policy
which precludes the use of food as a disciplinary
measure.”); R.I. DerT. oF CORRECTIONS, SuUpra
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note 141, at 16.05-4 (D)(2) (noting that Rhode
Island’s policy states that the Associate Director
of Food Services and Wardens of all facilities will
ensure that “under no circumstance is food used
as a disciplinary measure.”).

See Semple, supra note 130, at 10.18; Me. Derr.
oF CoRRECTIONS, supra note 145, at L4; Anderson,
supra note 38; Mass. DerT. oF CORRECTION, Supra
note 43, at 760.14(2); N.H. Dept. oF CORRECTIONS,
supra note 141, at 704.01(b); R.I. Dept. oF
CoRRECTIONS, supra note 141, at 16.05-4(I1)(D)(1).
See MEe. DerT. oF CORRECTIONS, supra note 144, at
L4; Mass. Dept. oF CorRECTION, Supra note 42; N.H.
Dept. oF CorRreCTIONS, supra note 141, at 704.01(b);
R.I. DerT. oF CORRECTIONS, supra note 140, at
16.05-4(I1)(D)(1) (requiring at least 2 hot meals);
Semple, supra note 130, at 10(18) (requiring at
least one hot meal).

V7. DepT. oF CORRECTIONS, supra note 141.

See Girrell et al., supra note 40.

Semple, supra note 130, at 10.18(19); Me. Deer.
ofF CORRECTIONS, supra note 141; Mass. DePT. oF
CoRRecTION, supra note 43, at 760.04; N.H. Dept.
of Corrections, supra note 141, at 704.01; R.I.
DeprT. oF CorrECTIONS, supra note 141, at 16.05-4;
V7. DepT. oF CORRECTIONS, supra note 141.

Deval L. Patrick, Executive Order No. 509:
Establishing Nutrition Standards for Food
Purchased and Served by State Agencies, Mass.
cov (Jan. 7, 2009), https://www.mass.gov/
executive-orders/no-509-establishing-nutrition-
standards-for-food-purchased-and-served-by-
state-agencies.

Mass. DepT. oF CORRECTION, Supra note 43, at
760.01.

Semple, supra note 130, at 10.18.

Me. Dept. of Corrections, supra note 141, at
16.01.

Me. DEePT. oF CORRECTIONS, Supra note 141, at
16.1(VI)(8); Mass. Dept. oF CORRECTION, Supra note
43, at 760.05(1); N.H. Dept. oF CORRECTIONS, Supra
note 141, at 704.04(i); Semple, supra note 130,
at 10.18(6)(A); R.I. Dept. oF CORRECTIONS, Supra
note 141, at 16.05-4(I1)(A)(1);

See, e.g., Mass. DepT. oF CoRRECTION, Supra note 43,
at 760.05(1).

Mass. DePT. oF CoRRECTION, supra note 43, at
760.05.

V7. DepT. oF CORRECTIONS, supra note 141.

E-mail from Vt. Dept. of Corrections staff (on file
with author).

See AMERICAN CORRECTIONAL ASSOCIATION, Supra

note 132, at 5C-05 (noting manual commentary
requiring that “food should be served as soon as
possible after preparation and at an appropriate
temperature”); AMERICAN CORRECTIONAL ASSOCIATION,
supra note 131, at 2E-06.

Semple, supra note 130, at 10.18(11); Me. Deer.
oF CORRECTIONS, supra note 145, at L7-L8; Me.
Dept. oF CoRRECTIONS, supra note 145, at 18.14;
Me. DEePT. oF CORRECTIONS, Supra note 145, at

24.3; Mass. Dept. oF CorrecTION, Supra note 43, at
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184

760.08-09; N.H. Dept. oF CoRRECTIONS, Supra note
141, at 704.01(f); R.I. Dept. oF CORRECTIONS, supra
note 141, at 16.05-4(II)(A)(2-3); V1. DEPT. OF
CORRECTIONS, supra note 141.

See e.g., Me. Dept. oF CoRRECTIONS, supra note 141,
at 16.01; Me. Dept. oF CORRECTIONS, Supra note
141, at 18.14; Mass. DerT. oF CORRECTION, Supra
note 43, at 760; R.I. DerT. oF CORRECTIONS, Supra
note 141, at 24.3.

Semple, supra note 130, at 10.18(3)(A).

Semple, supra note 130, at 10.18(9).

See e.g. Semple, supra note 130, at 10.18(11);
N.H. DepT. oF CorrECTIONS, Supra note 141, at
704.01(k)—(n).

V7. DepT. oF CoRRECTIONS, supra note 140.

E-mail from Vt. Dept. of Corrections staff (on file
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staff (on file with author).

Conn. GeN. Stat. § 4a-57 (2012); Me. Rev. Star.
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See e.g., Me. Rev. STAT. AnN. tit. 5, § 1812 (2017).
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103 DOC 340 Documental Purchasing Procedures,
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(2001); 220-30-00 R.I. CopE R. § 1.1. (2018); V.
StaT. Ann. tit 3, § 2222 (2021).
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CorrecTION (Sept. 6, 2018),https://portal.ct.gov/-/
media/OPM/Budget/2020_2021_Biennial_
Budget/baseline/DOC88000baselinepdf.pdf.

FY 2022 — 2023 Governor’s Budget, Off. of Pol’y
& Management A-46-47, https://portal.ct.gov/-/
media/OPM/Budget/2022_2023_Biennial_
Budget/Bud_WebPage/GovBud_2022-23_Final_
Web_Update.pdf (last visited Mar. 24, 2023).
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(2001).
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132, at 5A et. seq.

Sawyer, supra note 26.

Id.

Under the Davis-Bacon Act (1931), the prevailing
wage was established to ensure that individuals
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14; see 40 U.S.C. § 3141 et seq. (2006).
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note 132, at 7A-15; See also Crime Control Act
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Act of 1979, Pub. L. No. 96-157, 93 Stat. 1167,
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AMERICAN CORRECTIONAL ASSOCIATION, Supra note 132,
at11.

Prison PoL’y INITIATIVE, Supra note 205.

See Soble et al., supra note 9.

AMERICAN CORRECTIONAL ASSOCIATION, Supra note 132,
at 2E-05.

Id. at 5C-16.

Id. at 2E-05.

Id. at 5C-15.

Id. at 5C-15.

Id. at 2E-05.

Id. at 5D-01.

Id. at 2E-06.

Me. DEePT. oF CORRECTIONS, Supra note 141, at
16.1(I11).

Mass. DepT. oF CORRECTION, Supra note 43, at
760.14(1)-(2).

See Semple, supra note 130, at 10.18(2)(g)
(incorporating by reference ACA standard 4-4328
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Hartford Correctional Center, supra note 50, at 7.
N.H. Cope Abmin. R. ANN. Cor. 704.01 (2016);
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Me. DEePT. oF CORRECTIONS, Supra note 141, at
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Mass. DerT. oF CORRECTION, Supra note 43, at
760.02-04, 760.06, 760.10-11.

Me. DEePT. oF CORRECTIONS, Supra note 141, at 16.1
(Procedure G).
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See Soble et al., supra note 9; see also Toch,
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Reported Eating Speed and Metabolic Syndrome
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