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CHAPTER 12 OF THE 
BANKRUPTCY CODE:  
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INTRODUC T ION

Farm reorganization through chapter 12 of the 

Bankruptcy Code provides a powerful tool for farmers 

seeking to restructure burdensome debt, change 

production models, or even transition a farm to 

the next generation. While the most common form 

of bankruptcy, chapter 7 liquidation, generally 

requires �nancial insolvency, or the inability to pay 

debts, chapter 12 does not. Chapter 12 is speci�cally 

designed for family farmers and �sherman with 

regular annual income. The farming industry, on a 

national scale, is facing a souring economic future, 

from increasing debt burdens due to increasing 

interest rates, to a marked decrease in farm income 

over the past decade.¹ Farming has, and always 

will be, a volatile business based on factors outside 

of the farmer’s control. This reality is re�ected in 

the structure and tools within chapter 12 of the 

Bankruptcy Code. Put simply, chapter 12 helps 

farming and �shing operations avoid �nancial 

distress by allowing them to change the type of their 

operation or transfer it to the next generation without 

requiring liquidation or �nancial insolvency.

This guide provides a brief overview of chapter 12, 

focusing on the questions a farmer might have on 

the reorganization process. Why a farmer may wish 

to enter this process is an important question that 

is beyond the scope of this primer but has been 

explored by other resources linked below.² 

First, this guide aims to provide context through 

a discussion of the history of chapter 12 and 

why it exists. 

Second, the guide highlights the di�erent parties 

involved in a chapter 12 reorganization. 

Third, the guide details chapter 12’s eligibility 

requirements for individuals and corporations. 

Fourth, the guide considers the special bene�ts 

chapter 12 bankruptcy o�ers farmers. 

Fifth, the guide provides a timeline of the chapter 

12 process. The guide concludes with an outline of 

the required contents of a chapter 12 plan as well as 

suggested additional resources for more information. 

Because this resource is focused on family farming operations, it does not address the provisions relating to the 

reorganization of a family �shing operation.
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1.  WHY IS  THERE A  SPEC IF IC  BANKRUP TCY  CHAP TER FOR FARMERS?

Bankruptcy, as de�ned by the US Courts, is a “legal 

procedure for dealing with debt” of individuals and 

businesses.³ Bankruptcy law is a federal law, located 

in Title 11 of the United States Code. Each chapter 

of the Bankruptcy Code contains tools, procedures, 

and outcomes designed for certain sets or classes of 

debtor. Most bankruptcy cases are �led under chapter 

7 of the Bankruptcy Code, which provides for the 

liquidation, or complete sale, of a debtor’s assets due 

to the debtor’s �nancial insolvency, or inability to 

pay debts.⁴ However, there are alternatives to chapter 

7 bankruptcy with relief ranging from liquidation to 

restructuring, which can allow a business to continue 

operating free from signi�cant debt burdens. Chapter 

12 of the Bankruptcy Code is one such alternative that 

functions as a reorganization tool, intended to keep a 

farm in operation.⁵

Congress originally enacted chapter 12 during the 

1980s farm crisis, when a combination of high debt 

and interest rates, low commodity prices, drought, 

and land development pressure threatened the 

loss of a signi�cant number of farms.⁶ Congress 

intended chapter 12 to serve as a tool to increase 

�exibility for farmers to repay debts and continue 

farming.⁷ Initially, chapter 12 was not a permanent 

addition to the Bankruptcy Code; Congress extended 

the temporary version of chapter 12 several times 

before making it permanent in 2005 and expanding 

eligibility to include �shing operations.⁸ In 2019, 

recognizing that farmers were in the midst of a new 

farm crisis,⁹ Congress expanded the chapter’s debt 

ceiling for farmers to $10,000,000.¹⁰ Yet, in spite of 

these legislative actions to extend and strengthen 

chapter 12, it remains underutilized as a tool to assist 

farmers struggling with debt, with fewer than 450 

cases �led nationally per year since 2000.¹¹

2.  WHO IS  INVOLVED IN THE CHAP TER 12 PROCES S?

There are four primary parties involved in a chapter 12 case:

• The debtor initiates the process. In a chapter 
12 proceeding, the debtor is the farmer or 

�sher.¹² The debtor generally hires a debtor’s 
attorney to help guide them through the 

process and the attorney’s fees are generally 

included in the chapter 12 repayment plan.¹³

• The creditors are the individuals or entities 
to whom the debtor owes.¹⁴ Secured creditors 
are creditors who have secured their debt 

with an interest in the property of the debtor 

(for example, land or equipment that can be 

repossessed), and they are often represented 

by creditor attorneys. Unsecured creditors are 

creditors that have not secured their debt 

and generally do not hire an attorney, but 

simply �le claims themselves because of their 

smaller claims.

• The bankruptcy court judge is a neutral party 
who presides over the case, reviews all 

relevant materials, hears from the parties, 

and decides whether the proposed chapter 12 

repayment plan is reasonable and feasible. 

All bankruptcy courts are considered federal 

courts, with at least one bankruptcy court 

district located in each state.¹⁵

• The chapter 12 trustee is an individual 
appointed by the Regional United States 

Trustee to oversee the debtor’s plan, preside 

over meetings of the creditors, act as an 

intermediary between the debtor and the 

creditors, and perform other duties listed in 

the Code.¹⁶



3.  WHICH FARMERS ARE EL IG IBLE  FOR CHAP TER 12 REORG ANIZ AT ION?

A family farmer can qualify for chapter 12 as either 

an individual or a corporation if they meet the 

following criteria.¹⁷

TO QUALIFY AS A FAMILY FARMER UNDER CHAPTER 12¹⁸

AN INDIVIDUAL OR AN INDIVIDUAL DEBTOR  

AND SPOUSE MUST:

1. Own and be engaged in a farming 
operation, which includes farming, tillage 
of the soil, dairy farming, ranching, 
production or raising of crops, poultry, 
or livestock, and production of poultry or 
livestock products in an unmanufactured 
state;

2. Have aggregate debts of less than 
$10,000,000;

3. Have at least half of his or her debts arising 
out of the farming operation, excluding 
debt on a principal residence; and

4. Receive more than 50% of his or her gross 
income from the farming operation in the 
preceding taxable year or both the second 
and third preceding taxable years.

A CORPORATION OR PARTNERSHIP MUST:

1. Be at least 50% owned by one family and 
its relatives;

2. Have farming operations that are 
conducted by the family or its relatives;

3. Have at least 80% of its value derived from 
assets related to the farming operation; 

4. Have aggregate debts of less than 
$10,000,000;

5. Have at least half of its debts arising out 
of the farming operation; and

6. Not have publicly traded stock.

Hannah Scott & Peggy Kirk Hall, An Overview of Bankruptcy Law 

for Farmers, in Nat’l Agric. L. Ctr., Fact Sheet Series 4 (Sept. 16, 

2021), https://28xeuf2otxva18q7lx1uemec-wpengine.netdna-ssl.

com/wp-content/uploads/assets/articles/bankruptcy/Overview-of-

Bankruptcy-Law.pdf. 

Importantly, �nancial insolvency is not required to 

qualify for chapter 12, but some amount of credit 

counseling is needed, if it is available.¹⁹ 

Legal definition of 
farming operation 

The law de�nes a farming operation as one 

that “includes tillage of the soil, dairy farming, 

ranching, production or raising of crops, 

poultry, or livestock, and production of poultry 

or livestock products in an unmanufactured 

state.”²⁰ Courts have interpreted this de�nition 

liberally, though some limits have been 

identi�ed.²¹ For example, courts have found 

that a horse breeding operation is “farming” 

whereas a horse boarding operation is not.²²
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4.  WHAT  ARE THE SPEC IAL  BENEF I TS  FOR FARMERS IN CHAP TER 12?

What sets chapter 12 apart from other bankruptcy 

chapters is the recognition that farming businesses 

are inherently di�erent from other businesses.²³ 

As mentioned above, Congress enacted chapter 

12 to keep farms operating while allowing the 

farmer to restructure their business and its debts. 

Therefore, during the entire process, the debtor 

stays in possession of all property that is ultimately 

placed into the bankruptcy estate.²⁴ Additionally, 

chapter 12 cases generally enjoy a higher degree 

of collaboration between creditors and debtors. 

Because of the nature of the farming business, many 

debtors have relationships and annual meetings with 

creditors who may hold a deep understanding of, and 

appreciation for, the farming business.²⁵ Chapter 12 

also di�ers from other chapters of the Bankruptcy 

Code in the degree of control and protection 

provided to the farmer, its reasonableness standard 

allowing for �exible payment plans, and the stronger 

reorganizational tools it o�ers.

Farmer Control and Protection

The process of chapter 12 reorganization is voluntary 

and farmer-led. As mentioned above, there is no 

insolvency requirement for chapter 12 relief, and 

chapter 12 must be initiated by the farmer, who 

has signi�cant control over the plan’s details.²⁶ 

The bankruptcy court must approve plans found 

to be reasonable and feasible. Chapter 12 does not 

allow creditors to vote on the plan, require certain 

provisions in the plan, or participate in drafting the 

plan. Creditors can object to the con�rmation of the 

plan, but they are limited to very narrow arguments 

listed in the Code.²⁷ Speci�cally, creditors can object 

to the plan’s feasibility, the farmer’s eligibility to use 

chapter 12, the dischargeability of speci�c debts, and 

the issue of whether the creditors would receive more 

money through a chapter 7 liquidation. However, 

these objections and litigation tools are used to 

make the farmer aware of the creditor’s positions 

rather than to try to stop the process, because most 

parties understand that farmers have little access to 

capital.²⁸ Relatedly, chapter 12 reorganization does 

not include the “absolute priority rule” found in other 

chapters. Consequently, even when a farmer pays 

all creditors under the plan less than 100 percent of 

what is owed, the farmer will still retain ownership of 

the farm, which represents a signi�cant and unique 

bene�t included in this chapter.²⁹

Reasonableness Standard 
and Repayment Flexibility

Farming is an inherently risky business due to 

factors outside the farmer’s control, such as weather 

and crop prices. In recognition of these risks, the 

standard used to con�rm a chapter 12 plan is more 

�exible than other chapters.³⁰ For example, a chapter 

12 plan must ensure that the creditors are paid the 

same amount as they would receive in a liquidation 

bankruptcy.³¹ This means that the farmer does not 

need to maximize the revenues or income of the 

farming business to pay creditors quickly. Rather, 

the farmer can develop a business plan that will 

generate enough money to pay creditors at least as 

much as they would be paid in a liquidation of the 

farmer’s assets. Additionally, farmers are able to 

pay that amount over a term of three to �ve years, 
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though some payments can extend well beyond the 

timeframe included in the plan.³² Another bene�t of 

chapter 12 is the �exibility of the payment schedule, 

which can also re�ect the realities of a farming 

business that may only see income during the harvest 

season. As a result, plans can allow for payments to 

be made monthly, quarterly, or annually depending 

on the farm’s revenue streams.³³

Stronger Reorganizational Tools

The reorganizational tools available to a farmer 

and their attorney working through chapter 12 are 

numerous and provide great bene�ts. For example, 

farmers can renegotiate secured debts; discharge 

any unpaid unsecured debt left over at the end of 

the plan; and even convert certain generally non-

dischargeable tax debts, like taxes on sales of farm 

property, to dischargeable debts.

The �exibility to restructure secured debts is a 

unique feature of chapter 12.³⁴ Although the debt must 

be paid in full through the plan, it can be modi�ed 

in multiple ways, including changing the repayment 

term, the interest rate, and even the amount owed.³⁵ 

These secured debts can be renegotiated down to the 

actual value of the collateral rather than the purchase 

price, re�ecting signi�cant potential savings for the 

farm operation. The payments on secured debts can 

also continue well beyond the life of the plan.³⁶

The debt limits of chapter 12 are more substantial 

than those in other bankruptcy chapters.³⁷ A special 

provision in chapter 12 also allows for the discharge 

of any government claim that results from a sale of 

property, both real and personal, used in the farming 

operation.³⁸ This provision allows the farmer to 

discharge any tax liability from selling farm assets, 

which can be signi�cant if it involves selling a portion 

of the farm property or its development rights. When 

viewed together, and considering the �exibility 

provided regarding the sale of farm property, these 

tools provide signi�cant �exibility for a farming 

business to restructure their operation while 

continuing to operate.     
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5.  WHAT  ARE THE MA JOR STEPS TO REORG ANIZE  UNDER CHAP TER 12?

Each chapter 12 reorganization process will look di�erent depending on the individual farm situation. However, a 

farmer can expect the process to follow these basic steps.

A debtor’s attorney will help assess the farmer’s eligibility for chapter 12 relief, compile 
all necessary information for the plan, and develop the plan itself. Once the chapter 12 
process has been started, it can move quickly, with the whole process often taking less 
than 100 days. An attorney can ensure the farmer has met all eligibility and plan 
requirements, saving time, frustration, and money.

Farmers have 14 days after filing a chapter 12 petition to file all information regarding 
income, debts, and creditor identities. Often, this information is filed with the petition, 
especially when the farmer works with an attorney beforehand. Once a chapter 12 
petition for relief has been filed, a bankruptcy estate is automatically created to hold all 
of the debtor’s property, protecting that property from collection efforts.

Once all information has been filed, the court will send notice to all parties. This notice 
will include the date, time, and location of the meeting of the creditors and other 

This meeting (sometimes called a 341 meeting) will take place between 21 and 40 days 
after the petition was filed. The trustee presides over the meeting, asks the debtor to 
verify—under oath—the completeness and accuracy of their chapter 12 petition and 
schedules, reviews additional crucial documents the debtor must bring to the meeting, 
asks the debtor other questions related to the filing, and gives creditors the opportunity 
to ask questions.

The chapter 12 plan must be filed with the court within 90 days after filing the petition 
for chapter 12 relief. The court generally grants the farmer’s request for extensions if 
the debtor shows the request was made in good faith.  

The court confirms or rejects the plan within 45 days of filing. Once confirmed, the 
bankruptcy estate continues during the term of the plan and includes earnings from 
services performed between the filing of the case and closure, dismissal, or conversion 
of the case. The bankruptcy estate continues to exist during the term of the plan, 
keeping the automatic stay in effect, which protects the debtor’s property.

Plans generally include a date when payments begin, but unlike chapter 13, there is no 
set 30-day requirement. Most plans last for 3–5 years and are overseen by the trustee 
for the entirety of that time. Payments are generally submitted to the trustee, who 
distributes payments to the creditors. In some districts, courts have also allowed 
payments directly to creditors and not through a trustee.

Once the debtor has made all payments required by the plan, the court enters an order 
discharging all of the farmer’s dischargeable debts. If the debtor can demonstrate they 
have paid at least as much as the creditors would have received in a chapter 7 
liquidation and the reason the debtor cannot fulfill the payment obligation is due to 
factors out of the farmer’s control, there may be a hardship discharge, or a discharge 
prior to completion of all required payments.

STEP 1

Find Attorney

STEP 2

File with Court

STEP 3

Notice to Creditors

STEP 4

Creditor’s Meeting

STEP 5

File a Plan

STEP 6

Confirm Plan

STEP 7

Implement Plan
(Make Payments)

STEP 8

Discharge
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6.  WHAT  IS  INCLUDED IN A  CHAP TER 12 PL AN?

Chapter 12 plans outline the farmer’s path to pay o� 

the debts they owe. The only parties to a chapter 12 

reorganization allowed to take part in drafting the 

plan are the farmer and their attorney. There are 

three primary “types” of chapter 12 reorganization 

plans: traditional, downsizing/conversion, and sale/

transfer.³⁹ However, these plan types are not mutually 

exclusive and are often combined. The labels 

provide a means to easily identify key goals for each 

type of plan.

Traditional Plans: 

Traditional plans aim to keep the same business in 

operation, but with restructured debts. These plans 

re�ect a farm with a still-viable business, but in need 

of some amount of debt restructuring.

Downsizing or Conversion Plans: 

These plans use chapter 12 to fundamentally change 

the business model, the type of farming operation, 

or to reduce the overall acreage of the farm. This 

is an attractive option for farms trying to continue 

operating on a smaller or di�erent scale, mainly 

because of the tax bene�ts regarding the sale of land.

Sale or Transfer Plans: 

This type of plan is very straightforward and involves 

the voluntary sale of the entire farm operation. 

Sometimes these plans involve selling speci�c rights 

related to land, like development rights. This may be 

an attractive option for older farmers attempting to 

retire due to the tax bene�ts relating to the sale of 

farming assets through chapter 12 reorganization.⁴⁰

Each of these plans must include certain mandatory 

provisions and may include additional optional 

provisions.⁴¹        

The plan must include: 

• the future earnings and income of  

the business;

• a description of how priority claims will be 

paid in full; 

• a plan that treats all creditors within  
each class uniformly, absent consent from  

a creditor; 

• modi�cations of any domestic support 

obligations owed to a government; 

• and identi�cation of tax fees through the 
sale of farm-related property.⁴² 

These items provide creditors and the court with a 

full picture of the �nances of the farming operation, 

and enable the parties to understand what it would 

take to reorganize to a viable business.

The optional provisions included in a chapter 12 

reorganization plan are expansive.⁴³ These optional 

items increase the farmer’s �exibility to repay 

their creditors, both secured and unsecured, and 

include many of the special provisions of chapter 

12 discussed above. Some optional parts of the plan 

include modi�cations of secured and unsecured 

debts; curing or waving defaults; paying claims 

with property or through sale of property; and 

arrangements to pay secured claims for a time longer 

than the life of the plan.⁴⁴ There are many other 

optional provisions that increase the power farmers 

have under this chapter, which can be discussed 

with an attorney to take full advantage of the 

opportunities they provide.
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CONCLUSION

Chapter 12 reorganization o�ers a powerful tool for farmers in the event of �nancial distress, and can help 

prevent it altogether. It can help keep a farm operating by restructuring debt, facilitating the transition of farm 

size or business model, or supporting the sale to a new or beginning farmer. One of the most signi�cant hurdles 

to increasing the use of chapter 12 is the stigma that surrounds bankruptcy and the lack of knowledge about how 

chapter 12 can help a farmer retain their farm and make it a more viable, sustainable operation. 

Additional Resources

• Introduction to Chapter 12 Farm Reorganizations, Video Presentation produced by Vermont Law School’s 

Center for Agriculture and Food Systems and the Association of Chapter 12 Trustees (June 14, 2021)

• The Bankruptcy Code’s Best-Kept Secret: How Chapter 12 Can Protect and Transform the Farm, Virtual 

Seminar hosted by the US Bankruptcy Court and Vermont Law School’s Center for Agriculture and Food 

Systems (Nov. 6, 2020)

• Hannah Scott and Peggy Kirk Hall, An Overview of Bankruptcy Law for Farmers, The National Agricultural 

Law Center (2020)

• Chapter 12 – Bankruptcy Basics, US Courts

• Jan M. Sensensich, Family Farm Reorganizations Under the US Bankruptcy Code: A Basic Introduction to 

Chapter 12, Association of Chapter 12 Trustees (Jan. 28, 2019)

• Susan Schneider, Chapter 12 Bankruptcy: Family Farm Restructuring, University of Arkansas School of Law 

(May 15, 2015)

Many states have legal service organizations that can provide bankruptcy support.⁴⁵ However, for specialized 

chapter 12 assistance you may wish to contact your state’s bar association and inquire about a referral to an 

attorney who has experience representing chapter 12 debtors.

Legal Disclaimer

This guide provides general legal information for educational purposes only. It is not meant to substitute, and 

should not be relied upon, for legal advice. Each farm operation is unique and state laws may vary. Accordingly, for 

speci�c legal advice, please consult an attorney licensed in your state. This information is current as of the date of 

publication.    

https://www.youtube.com/watch?v=BragyJezx2A
https://us02web.zoom.us/rec/play/NOGcWKCHu0MI2ik0C1vZC2RTB-cb1L0agMr_Ap2cBvI8swIjAwnm0bHwNRba-xKtYAKMR4HuiJOK6jaU.AO9XOlEtGN_HRqhM?startTime=1604682056000&_x_zm_rtaid=4bRblDstSMmySGlltFIpEQ.1631306382436.3a09655a3d10518aa167a5a201215f66&_x_zm_rhtaid=126
https://28xeuf2otxva18q7lx1uemec-wpengine.netdna-ssl.com/wp-content/uploads/assets/articles/bankruptcy/Overview-of-Bankruptcy-Law.pdf
https://www.uscourts.gov/services-forms/bankruptcy/bankruptcy-basics/chapter-12-bankruptcy-basics
https://www.act12.org/images/banners/Files/CH12_Family_Farm_Reog-J_Sensenich_12819.pdf
https://www.act12.org/images/banners/Files/CH12_Family_Farm_Reog-J_Sensenich_12819.pdf
http://media.law.uark.edu/arklawnotes/2015/05/15/chapter-12-bankruptcy-family-farm-restructuring/
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About the Center for Agriculture and Food Systems

Vermont Law School’s Center for Agriculture and Food Systems (CAFS) uses law 

and policy to build a more sustainable and just food system. In partnership with 

local, regional, national, and international partners, CAFS addresses food system 

challenges related to food justice, food security, farmland access, animal welfare, 

worker protections, the environment, and public health, among others. CAFS works 

closely with its partners to provide legal services that respond to their needs and 

develop resources that empower the communities they serve. Through CAFS’ Food 

and Agriculture Clinic and Research Assistant program, students work directly on 

projects alongside partners nationwide, engaging in innovative work that spans the 

food system. Please visit https://www.vermontlaw.edu/cafs to learn more.

About the Legal Food Hub

Because of the lack of legal services accessible to small-scale farmers and food 

entrepreneurs who participate in local and regional food systems, Conservation 

Law Foundation (CLF) created the Legal Food Hub (Hub). The Hub brings together 

attorneys in participating states who want to provide pro bono legal assistance to 

farmers, food entrepreneurs, food and farm nonpro�ts, and food justice-oriented 

community organizations. The Hub not only serves to connect attorneys to clients 

but also, through this guide and other resources, seeks to supply resources for 

attorneys as they provide legal counsel to this potential new group of clients.  

For more information about the Legal Food Hub in other states,  

visit https://www.legalfoodhub.org.

In Vermont, the Legal Food Hub operates as a joint initiative between CLF and Vermont Law School’s Center for 

Agriculture and Food Systems (CAFS). Unlike the Hubs in other states, CAFS serves as the primary administrator of 

the Vermont Hub and operates the Vermont Hub out of Vermont Law School, with CLF providing advisory support. 

Together, the organizations are building a network of participating attorneys, conducting outreach to potential 

food and farm clients, and developing and providing educational resources for participants and food system 

stakeholders on a variety of food and agriculture law topics. 

This project is made possible with funding from the National Agricultural 

Library, Agricultural Research Service, US Department of Agriculture.
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