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restoring justice for AnimAl victims

 BRITTany hIll* 

³>:@KHQ�D�FULPH�LV�FRPPLWWHG��RXU�SULQFLSDO�TXHVWLRQ�VKRXOG�QRW�EH��
what should be done with the offender?  

Rather, it should be: what should be done for the victim?” 1

introduction

The way the United States’ criminal legal system responds to 
animal cruelty has not been seriously evaluated. Intervention largely 
takes the form of an adversarial process, where the goal is to punish 
those who commit animal cruelty.2 Currently, the most widely used 
intervention for animal cruelty is prosecution. However, prosecution 
alone may be unable to target root causes of animal cruelty, teach 
empathy towards animals, or provide meaningful opportunities for 
DQLPDOV�WR�EH�UHFRJQL]HG�DQG�WUHDWHG�DV�YLFWLPV��:LWK�SXVKHV�WR�DOOHYLDWH�
the criminal justice system’s reliance on the carceral state, reform 
advocates are seeking alternative interventions that hold perpetrators of 
animal cruelty accountable that do not rely on punishment or vengeance. 
Restorative justice is one such intervention. There are several reasons 
why intervention is necessary in cruelty cases. First, animal cruelty 
often involves violence. Second, animal cruelty is frequently a sign of 
deviant behavior3 that is likely not occurring in a vacuum. Third, animal 

1 geRRy JohnsTone, ResToRaTIVe JusTIce: Ideas, Values, deBaTes�����7D\ORU�
	�)UDQFLV��G�HG��������

2 See Animals and Society Institute, anImal welfaRe couRTs, https://www.
DQLPDOVDQGVRFLHW\�RUJ�KHOSLQJ�DQLPDOV�DQG�SHRSOH�DQLPDO�ZHOIDUH�FRXUWV��ODVW�YLVLWHG� 
0D\������������GLVFXVVLQJ�MXULVGLFWLRQV�WKDW�XWLOL]H�VSHFLDOW\�FRXUWV��VXFK�DV�WKH�$QLPDO�
:HOIDUH� &RXUW� LQ� 3LPD�&RXQW\��$UL]RQD� DQG� WKH� 3UH�$GMXGLFDWLRQ�$QLPDO�:HOIDUH�
&RXUW��3$:��LQ�%HUQDOLOOR�&RXQW\��1HZ�0H[LFR that are adversarial in nature, but also 
HQFRXUDJH�WUHDWPHQW�DQG�GLYHUVLRQ�IRU�RIIHQGHUV��   

3 See Robert F. Meier, Deviance, wIley� �������� https://doi.org/1 
0.1002/9781118517390.wbetc174� �³'HYLDQFH� LV� GH¿QHG� DV� EHKDYLRU� WKDW� YLRODWHV� D�
norm beyond the tolerance of a group such that a sanction could be applied to the 
YLRODWRU�´���
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victims deserve recognition. Because animal cruelty cases are complex, 
XWLOL]LQJ�UHVWRUDWLYH�MXVWLFH�LV�OLNHO\�WR�KDYH�SRVLWLYH�EHQH¿WV�IRU�SHRSOH�
who commit animal cruelty, communities, and most importantly animal 
victims.

2SSRQHQWV�RI�UHVWRUDWLYH�MXVWLFH�PD\�FLWH�DQLPDOV¶�ODFN�RI�DELOLW\�
WR�VSHDN�DV�D�UHDVRQ�WR�QRW�XWLOL]H�UHVWRUDWLYH�MXVWLFH��+RZHYHU��DFFHVV�WR�
restorative justice should not be conditioned upon the ability to advocate 
for oneself.� 7KHUH� LV� VLJQL¿FDQW� GDWD� WKDW� VKRZV� DQLPDOV²HVSHFLDOO\�
those who rely on humans, such as companion animals—expect to be 
treated fairly.4 This is not to say that the onus of forgiving is placed 
RQ�DQLPDO�YLFWLPV��UDWKHU��WKLV�GDWD�UHÀHFWV�WKH�LQWULFDWH�HPRWLRQDO�DQG�
cognitive abilities of animals and their expectation that they are treated 
fairly by humans. Further, this data shows that animals are likely to 
understand parts of the restorative justice process, particularly how 
the harm they experienced is repaired.5 This research, coupled with 
the fact that we can—and do—advocate on animals’ behalf, leads one 
to conclude that there is space for restorative justice in animal cruelty 
cases.  

Currently, prosecution plays an integral role in intervention, 
as the most common way to adjudicate a case in the criminal justice 
system is for a prosecutor to bring charges, although a small minority 
RI�VWDWHV�DOORZ�SULYDWH�FLWL]HQV� WR�FRPPHQFH�D�VXLW�DV�ZHOO�6 Some of 
the goals of prosecution, including promoting justice and ensuring 
safe communities, have become synonymous with punitive sentences.7 
Punitive sentences are meant to punish people for the crimes they commit 
and often take a retributive tone.8 Anything less than punishment is often 
seen as “condoning the transgression.”9 Criminal justice reformists are 

4 Julia Mosquera, $UH� 1RQKXPDQ� $QLPDOV� 2ZHG� &RPSHQVDWLRQ� IRU� WKH�
Wrongs Committed to Them? in InTeRVenTIon oR PRoTesT: acTIng foR nonhuman 
anImals������������*DEULHO�*DUPHQGLD�GD�7ULQGDGH�	�$QGUHZ�:RRGKDOO�HGV���������
�FLWLQJ�UHFHQW�UHVHDUFK�RQ�DQLPDO�FRJQLWLRQ�DQG�EHKDYLRU�WKDW�VKRZV�³WKDW�QRQ�KXPDQ�
DQLPDOV�DUH�H[SHFWHG�WR�EH�WUHDWHG�IDLUO\�´��

5 Id.
6 See, e.g���:DVK��'LVW��&W��5��&U5/-�����F��
7 

8 Marty Price, Crime and Punishment, medIaTe.com, https://www.mediate.
com/articles/crimea.cfm��ODVW�YLVLWHG�0D\������������³2XU�FULPLQDO�MXVWLFH�V\VWHP�LV�D�
V\VWHP�RI�UHWULEXWLYH�MXVWLFH�´��

9 -RVHSK� +HIIQHU� 	� 2ULHO� )HOGPDQ� +DOO��Why We Don’t Always Punish: 

  American Prosecutors Research Inst., PRosecuTIon In The 21sT cenTuRy:  
goals, oBJecTIVes, and PeRfoRmance measuRes�� �� �)HE�� ������� KWWSV���QDFUM�RUJ� 
LQGH[�SKS"RSWLRQ FRPBHDV\IROGHUOLVWLQJSUR	YLHZ GRZQORDG	IRUPDW UDZ	GDWD 
 H1S1M�)2Z]$0KO�O�JO26�F�Z'�KQH$��4-7OUTUS6DS(PGV4UZ�DEV.7UEB�3 
Y���%9�;I&+8,;KS=F,M4-�ZT%Q7O7�N5.,8GEXM*I%UDEI;$XH�DE�VK-�1,()$ 
B,LH-LN:<-4D�3��[-BX\I(<�+:=XPOZ;�[V�:*P(TX�;O)KS*Y8&5KW),B 
��;<7VHD*;U*X(44�ZLP�:'9��,6QS6�\T-�S2;+*BT�H�Z�D��:WH3(B2(4 
)H�G�3E�436GH5\��T�.JX1L/*�.]E4Q*E�W5&5/N[I\�(OW'I&O[/P�[HL5*�*�
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UH�WKLQNLQJ�SXQLWLYH�VHQWHQFHV�DQG�ZKHWKHU� WKHUH�DUH�DOWHUQDWLYH�ZD\V�
to hold people accountable that focus less on retribution and more on 
rehabilitation. Effective interventions do not have to equate to punitive 
sentences and restorative justice is proof of that. 

However, restorative justice may not be appropriate in every 
animal cruelty case or for every person who commits animal cruelty. 
While restorative justice can have positive impacts on both victims 
and offenders,10 not every offender will be willing to participate in 
the process. Clearly, in those cases, restorative justice would not be a 
fruitful endeavor. In addition, no two animal cruelty cases are the same, 
and what may have worked in one case might not work in another case. 
Because of this, it is wise to seek—and explore the use of—different 
interventions. Further, restorative justice does not always eliminate the 
need for incarceration; sometimes it is used “in conjunction with, or 
parallel to, prison sentences.”11 Nevertheless, restorative justice is not 
typically associated with incarceration; in fact, it is viewed as a way 
to alleviate incarceration.12 This article will not focus on the validity 
of incarceration in existing animal cruelty cases; rather, the focus will 
remain on the core elements of restorative justice—victim recognition, 
accountability, and healing—and their potential role in animal cruelty 
cases.

i. whAt is restorAtive justice?

D�� 'H¿QLWLRQ�RI�5HVWRUDWLYH�-XVWLFH

'H¿QLQJ� UHVWRUDWLYH� MXVWLFH� FDQ� EH� GLI¿FXOW� EHFDXVH� RIWHQ� WKH�
context in which it is used dictates the nuances of the various existing 
GH¿QLWLRQV�� +RZHYHU�� QR� PDWWHU� KRZ� WKH� FRQFHSW� LV� GH¿QHG�� WKUHH�
common elements of restorative justice remain constant: 

��� �DQ�HPSKDVLV�RQ�WKH�UROH�DQG�H[SHULHQFH�RI�YLFWLPV�LQ�
the criminal justice process; 

��� �LQYROYHPHQW� RI� DOO� UHOHYDQW� SDUWLHV�� LQFOXGLQJ� WKH�
victim, offender,13 and their supporters, to discuss 

3UHIHUHQFHV� IRU� 1RQ�SXQLWLYH� 5HVSRQVHV� WR� 0RUDO� 9LRODWLRQV, scI. ReP.�� �� �������
KWWSV���ZZZ�QDWXUH�FRP�DUWLFOHV�V������������������SGI�

10 7KH�EHQH¿WV�RI�UHVWRUDWLYH�MXVWLFH�IRU�ERWK�RIIHQGHUV�DQG�YLFWLPV�LQFOXGH�
greater satisfaction than a traditional proceeding in the criminal justice system and a 
reduction in repeat offending. See generally Adriann Lanni, Taking Restorative Justice 
Seriously, Buffalo l. ReV.���IRUWKFRPLQJ��������PDQXVFULSW�DW����RQ�¿OH�ZLWK�DXWKRU��

11 howaRd zehR, The lITTle Book of ResToRaTIVe JusTIce ReVIsed and 
uPdaTed (JusTIce and PeaceBuIldIng)������������  

12 Lanni, VXSUD note 10.
13 See Lynn Branham, Eradicating the Label “Offender” from the Lexicon of 
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the offense, its impact, and what should be done to 
“repair the harm;”14 and 

��� �GHFLVLRQ� PDNLQJ� FDUULHG� RXW� E\� ERWK� OD\� DQG� OHJDO�
actors.15 

,Q� ZULWLQJ� WKLV� DUWLFOH�� WKH� IROORZLQJ� GH¿QLWLRQ� RI� UHVWRUDWLYH� MXVWLFH�
was used: “Restorative justice is a process where offenders take 
responsibility for their actions, understand the harm they have caused, 
DQG�� DV�PXFK� DV� SRVVLEOH�� UHVWRUH� WKH� ZHOO�EHLQJ� RI� WKH� YLFWLP�� 7KLV�
is all done while centering the victim’s experiences and pain.”16 This 
GH¿QLWLRQ� LV� VXI¿FLHQWO\� VSHFL¿F� WR� FRQYH\� WKH� LPSRUWDQW� DVSHFWV� RI�
restorative justice yet remains general enough so that it can be adapted 
to different situations. 

5HVWRUDWLYH�MXVWLFH�LV�D�ÀH[LEOH�SURFHVV�WKDW�LV�W\SLFDOO\�GHVLJQHG�
to meet the needs of all involved parties.17 It assumes that most people who 
have hurt others have the capacity to address what they and others may 
need to heal.18 A truly restorative approach starts with acknowledging 
that there are two parties: an offender, who caused harm, and a victim, 
who has been harmed and is seeking restoration or healing.19 While 

Restorative Practices and Criminal Justice, 9 wake foResT l. ReV. onlIne������������
�discussing the Washington Department of Corrections’ policy to discard terms such 
DV�³RIIHQGHU´�DQG�³IHORQ´�LQ�GHVFULELQJ�IRUPHUO\�LQFDUFHUDWHG�SHRSOH���,Q�VSLWH�RI�WKH�
growing scholarship that suggests the term “offender” may be harmful to those labeled 
“offenders,” this article uses the terms “victim” and “offender” to remain consistent 
with contemporary restorative justice scholarship. However, this article acknowledges 
WKDW� WKH� WHUP� LV� UHGXFWLYH�� KDV� QHJDWLYH� LPSDFWV�� DQG� VWUD\V� IURP� SHUVRQ�FHQWHUHG�
ODQJXDJH��ZKLFK�LV�PXFK�QHHGHG�ZKHQ�GLVFXVVLQJ�WKH�LQWULFDFLHV�RI�WKH�FULPLQDO�OHJDO�
system. Restorative justice advocates suggest the use of the phrase “the person who 
caused the harm” instead of “offender.” 

14 Kathleen Daly, Restorative Justice: The Real Story, 4 PunIshmenT & soc’y 
��������������

15 Id. 
16 zehR, VXSUD� QRWH� ��� DW� ���� ���� �LQVSLULQJ� WKLV� DUWLFOH¶V� GH¿QLWLRQ� RI�

UHVWRUDWLYH� MXVWLFH� ZLWK� WKH� IROORZLQJ� WZR� GH¿QLWLRQV�� ³>U@HVWRUDWLYH� MXVWLFH� LV� D�
SURFHVV�ZKHUHE\�DOO�SDUWLHV�ZLWK�D�VWDNH�LQ�D�VSHFL¿F�RIIHQVH�FRPH�WRJHWKHU�WR�UHVROYH�
collectively how to deal with the aftermath of the offense and its implications for the 
future” and “[r]estorative justice is an approach to achieving justice that involves, to 
WKH�H[WHQW�SRVVLEOH��WKRVH�ZKR�KDYH�D�VWDNH�LQ�D�VSHFL¿F�RIIHQVH�RU�KDUP�WR�FROOHFWLYHO\�
identify and address harms, needs, and obligations in order to heal and put things as 
right as possible.”��

17 Tanya Rugge, The Impact of Restorative Justice Practices on Participants 2 
�-XO\��������XQSXEOLVKHG�3K�'�GLVVHUWDWLRQ��&DUOHWRQ�8QLYHUVLW\���RQ�¿OH�ZLWK�/LEUDU\�
DQG�$UFKLYHV�&DQDGD��

18 Lorenn Walker & Leslie Hayashi, Pono Kaulike: Reducing Violence with 
5HVWRUDWLYH�-XVWLFH�DQG�6ROXWLRQ�)RFXVHG�$SSURDFKHV, 73 fed. PRoB.�����������

19 0DUN�2EELH��They Knew It Was The Right Thing to Do��6ݱଶଽ��'HF�������������
KWWSV���VODWH�FRP�QHZV�DQG�SROLWLFV���������UHVWRUDWLYH�MXVWLFH�LWV�ULVH�DQG�IDOO� 
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the focus is not on punishment, there may be some instances where 
punishment is part of restorative justice.20

b. Why Restorative Justice?

5HKDELOLWDWLRQ� LV� RIWHQ� DQ� DIWHU�WKRXJKW�RI� WKH� FULPLQDO� MXVWLFH�
system, which typically seeks to ensure that offenders get what they 
deserve, not what they need.21 In addition, the criminal justice system 
does not truly hold people accountable because “accountability” takes the 
form of retribution, incarceration, and/or labeling people with criminal 
convictions, often for the rest of their lives.22 True accountability cannot 
RFFXU� LQ� D� V\VWHP� WKDW� GRHV� QRW� HQFRXUDJH� RIIHQGHUV� WR� DSRORJL]H� RU�
actively participate.23

Punishment and accountability cannot live in the same space; 
while punishment is passive, taking accountability is not. Accountability 
requires an offender to take responsibility for his actions, reckon with 
the harm he has caused, and put in effort to rectify that harm.24 When 

LQ�UXUDO�XSVWDWH�QHZ�\RUN�FRXQW\�KWPO. 
20 u.n. off. of dRugs & cRIme, handBook on ResToRaTIVe JusTIce 

PRogRammes��DW�����8�1��6DOHV�1R��(����9��������������
21 zehR, VXSUD note 11, at 27.
22� (PLO\� &XUHWRQ�� )RUPHU� 3URVHFXWRU� %ULQJV� 0HVVDJH� 2I� '$� &KDQJHV�

7R� %HQG�� 23%� �$SU�� ���� ������ �����$0��� KWWSV���ZZZ�RSE�RUJ�QHZV�DUWLFOH�DGDP�
IRVV�EHQG�GHVFKXWHV�FRXQW\�PDVV�LQFDUFHUDWLRQ�SURVHFXWLRQ��� :KLOH� LW� LV� SRVVLEOH�
for people to expunge convictions from their criminal records, there are often 
LPSHGLPHQWV²LQFOXGLQJ�FRVWV��VXFK�DV�¿OLQJ�IHHV�DQG�ZDLWLQJ�SHULRGV²WKDW�FDQ�PDNH�
LW�GLI¿FXOW��0RUHRYHU��HYHU\�VWDWH¶V�H[SXQJHPHQW�HOLJLELOLWLHV�GLIIHU��DQG�VRPH�FULPHV�
are not eligible to be expunged. See generally Barbara Brosher, Scrubbing The Past 
To Give Those With A Criminal Record A Second Chance, nPR �)HE�����������������
$0��� KWWSV���ZZZ�QSU�RUJ����������������������VFUXEELQJ�WKH�SDVW�WR�JLYH�WKRVH�
ZLWK�D�FULPLQDO�UHFRUG�D�VHFRQG�FKDQFH�

23 See Rugge,�VXSUD�QRWH�����DW�����³>7@KH�WUDGLWLRQDO�FULPLQDO�MXVWLFH�V\VWHP�
HPSKDVL]HV� WKDW� WKH�RIIHQGHU� UHPDLQ quiet where the focus is not on the discovery 
RI�WUXWK�EXW�ZKHWKHU�WKHUH�LV�HQRXJK�HYLGHQFH�WR�FRQYLFW�´���see Josie Duffy Rice et 
al., What Does Accountability Look Like Without Punishment?, yes!��0D\������������
KWWSV���ZZZ�\HVPDJD]LQH�RUJ�RSLQLRQ������������DEROLWLRQ�DFFRXQWDELOLW\�ZLWKRXW�
punishment��³$FFRXQWDELOLW\�LV�DQ�DFWLYH�SURFHVV�WKURXJK�ZKLFK�SHRSOH�KDYH�WR�PDNH�
D�GHFLVLRQ�WKDW�WKH\�UHFRJQL]H�WKH�KDUPV�WKDW�DUH�RFFXUULQJ��WKH\�ZDQW�WR�WU\�WR�UHGUHVV�
them, and they’re thinking about the harms through the lens of what’s been done to 
others but also what’s been done to them. That’s really challenging because everything 
in our culture is about coercion; dangling the idea of punishment is meant to keep you 
on the ‘right path.’ Within the culture we have, there’s very little incentive to take 
DFFRXQWDELOLW\�IRU�DQ\WKLQJ�´��

24 howaRd zehR, changIng lenses: ResToRaTIVe JusTIce foR ouR TImes 47 
���WK�$QQLYHUVDU\�HG���������³$FFRXQWDELOLW\�DOVR�LQYROYHV�WDNLQJ�UHVSRQVLELOLW\�IRU�
WKH�UHVXOWV�RI�RQH¶V�EHKDYLRU��2IIHQGHUV�PXVW�EH�DOORZHG�DQG�HQFRXUDJHG�WR�KHOS�GHFLGH�
ZKDW�ZLOO�KDSSHQ�WR�PDNH�WKLQJV�ULJKW��WKHQ�WR�WDNH�VWHSV�WR�UHSDLU�WKH�GDPDJH�´��   
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a person is punished, he is not required to take responsibility, because 
the punishment is simply something that is happening to him.25 With 
the exception of paying restitution, punishment does not require an 
offender to participate in rectifying the harm he caused.26 In short, very 
little work is associated with punishment.27 Moreover, when one is 
SXQLVKHG��KH�LV�QRW�UHTXLUHG�WR�DSRORJL]H�IRU�WKH�KDUP�KH�FRPPLWWHG�28 
In fact, apologies—and admitting guilt—in the criminal justice system 
come with legal consequences.29 Howard Zehr sums up the difference 
between accountability and punishment quite strikingly, “[P]unishment 
is not real accountability. …[A]ccountability involves facing up to what 
one has done. It means encouraging those who have caused harm to 
understand the impact of their behavior—the harms they have done—
and urging them to take steps to put things as right as possible.”30

The carceral system is not known for its rehabilitative efforts. 
In fact, the “tough on crime” practices of the 1970s and 1980s have 
made prisons—and the criminal justice system—the antithesis of 
rehabilitation.31 However, rehabilitation is extremely important in 

25 Legally, someone may plea, but that rarely has anything to do with taking 
UHVSRQVLELOLW\��RIWHQ�LW�LV�WR�UHFHLYH�D�UHGXFWLRQ�LQ�VHQWHQFH��   

26 See zehR, VXSUD�note 24��DW�����GLVFXVVLQJ�UHVWLWXWLRQ�DV�D�PHWKRG�FRXUWV�XVH�
to make a victim whole again, while also acknowledging its limitations: “[restitution] 
is usually an imposed sanction and thus does not encourage offenders’ ownership in 
the outcome. Usually the offender does not participate in the restitution decision and 
KDV�OLWWOH�RU�QR�XQGHUVWDQGLQJ�RI�WKH�YLFWLP¶V�ORVVHV�´��

27 danIelle seRed, unTIl we Reckon: VIolence, mass IncaRceRaTIon, 
and a Road To RePaIR�����7he New Press �������illustrating the passive nature of 
punishments: “[punishment] is passive. All one has to do to be punished is not to 
escape. It requires neither agency nor dignity, nor does it require work.” This is not 
PHDQW� WR� PLQLPL]H� SXQLVKPHQW� DQG� WKH� VHQWHQFHV� SHRSOH� UHFHLYH�� 3HRSOH� DUH� VWLOO�
required to complete those sentences, which often include paying money, serving 
incarceration, and being on parole and this is not always easy, especially if people lack 
resources and support���  

28 See zehR, VXSUD note 11, at 24. “The criminal justice system is concerned 
about holding offenders accountable, but accountability in that system means making 
sure those who cause harm get the punishment they deserve. Little in the process 
HQFRXUDJHV�WKHP�WR�XQGHUVWDQG�WKH�FRQVHTXHQFHV�RI�WKHLU�DFWLRQV�RU�WR�HPSDWKL]H�ZLWK�
WKRVH�WKH\�KDYH�KDUPHG��2Q�WKH�FRQWUDU\��WKH�DGYHUVDULDO�JDPH�UHTXLUHV�WKHP�WR�ORRN�
out for themselves. Those who have offended are discouraged from acknowledging 
their responsibility and are given little opportunity to act on this responsibility in 
concrete ways.”

29 See Scot Dignan, $SRORJ\�$V�$�)XQFWLRQ�RI�&ULPLQDO�-XVWLFH, 3 sTRaThclyde 
l. ReV.������������������³>:@H�PXVW�FUHDWH�D�JUHDWHU��DQG�VDIHU��VSDFH�IRU�DSRORJ\�
ZLWKLQ�WKH�WUDGLWLRQDO�FULPLQDO�MXVWLFH�V\VWHP�´��

30 zehR, VXSUD note 11, at 24.
31 See Michelle S. Phelps, 5HKDELOLWDWLRQ� LQ� WKH� 3XQLWLYH� (UD�� 7KH� *DS�

Between Rhetoric and Reality in U.S. Prison Programs, 45 l. & soc’y ReV������������
�³,Q�SODFH�RI�UHKDELOLWDWLRQ��GHWHUUHQFH�DQG� LQFDSDFLWDWLRQ�EHFDPH�WKH�H[SOLFLW�JRDOV�
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restorative justice. The focus throughout restorative justice is on 
identifying and addressing the needs of all involved parties, including 
victims and offenders.32 Restorative justice relies on an open dialogue 
rather than an adversarial process and requires offenders to engage with 
the process, the victim, and their communities. Rehabilitation requires 
offenders to commit to being mindful and intentional, and in restorative 
justice, that becomes much more likely to occur. 

c. Current Uses of Restorative Justice 

Although the concept of restorative justice has existed for many 
years, it has not been meaningfully implemented in the U.S. criminal 
justice system.33 Most often, restorative justice is used in the juvenile 
justice system34 or as an alternative to incarceration and prosecution.35 
,Q� FDVHV� ZKHUH� UHVWRUDWLYH� MXVWLFH� LV� XWLOL]HG� DV� DQ� DOWHUQDWLYH� WR�
incarceration or prosecution, the case is diverted from entering or 
progressing through the criminal justice system—instead, the case is 
settled outside of the criminal justice system entirely. When used like 
this, restorative justice aims to hold offenders accountable and attempts 
to break the cycle of mass incarceration.36 While restorative justice is 

of prison in political discourse. This shift has alternatively been called the ‘new 
punitiveness,’ ‘culture of control,’ or ‘new penology,’ but in all of its many forms, 
scholars have argued that the contemporary criminal justice system has become more 
SXQLWLYH�DQG�OHVV�RULHQWHG�WRZDUGV�UHKDELOLWDWLRQ�´��

32 zehR, VXSUD note 11, at 25.
33 Steve Mulligan, )URP� 5HWULEXWLRQ� WR� 5HSDLU�� -XYHQLOH� -XVWLFH� DQG� 7KH�

History of Restorative Justice, 31 u. la VeRne l. ReV. ��������������������³>(@DUO\�
>@�QRPDGLF�WULEHV�UHVSRQGHG�WR�LQWHU�FODQ�WUDQVJUHVVLRQV�WKURXJK�D�IRUP�RI�UHVWRUDWLYH�
justice called ‘restitution negotiations.’...Still, in many cultures such as “Australian 
aboriginals, Egyptian Bedouin, and many Native American societies, restorative 
MXVWLFH�FRQWLQXHV�WR�EH�WKH�GRPLQDQW�IRUP�RI�FRQÀLFW�UHVROXWLRQ�´���

34 U�6��'HS¶W�RI�-XVW���2I¿FH�RI�-XY��-XVW��	�'HOLQT��3UHYHQWLRQ��Balanced and 
Restorative Justice: Program Summary 1, ��������discussing how the criminal justice 
system currently uses balanced and restorative justice principles in the juvenile justice 
system, which focus on fostering offender accountability, competency development, 
DQG�FRPPXQLW\�VDIHW\���

35 See Rebecca Beitsch, States Consider Restorative Justice as Alternative 
to Mass Incarceration�� 3%6� �-XOy� ���� �������https://www.pbs.org/newshour/nation/
VWDWHV�FRQVLGHU�UHVWRUDWLYH�MXVWLFH�DOWHUQDWLYH�PDVV�LQFDUFHUDWLRQ [hereinafter States] 
�GHWDLOLQJ�GLIIHUHQW� SDWKV²WKURXJK� WKH� FXUUHQW� FULPLQDO� MXVWLFH� V\VWHP�DQG� WKURXJK�
UHVWRUDWLYH�MXVWLFH²IRU�WZR�GHIHQGDQWV�IDFLQJ�VLPLODU�FKDUJHV���9DQHVVD�+HUQDQGH]��
Restorative Justice Offers A Powerful Alternative to Prisons and Jails��$&/8�:$�
�2FW�� ���� ������� KWWSV���ZZZ�DFOX�ZD�RUJ�VWRU\�UHVWRUDWLYH�MXVWLFH�RIIHUV�SRZHUIXO�
DOWHUQDWLYH�SULVRQV�DQG�MDLOV; See zehR, VXSUD�note 11, at 66.

36� +HUQDQGH], VXSUD note 35��³5HVWRUDWLYH�MXVWLFH�SURYLGHV�DQ�DOWHUQDWLYH�WKDW�
FDQ�KHOS�EUHDN�WKH�F\FOH�RI�RYHU�LQFDUFHUDWLRQ�IRU�PDQ\�RIIHQVHV��5HVWRUDWLYH�SUDFWLFHV�
focus on repairing the harm that has been done, rather than simply punishing someone 
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often cited as an alternative to the criminal justice system, it can and 
should be used in conjunction with the criminal justice system. This 
is most often seen in prisons when restorative justice is used after a 
case has been adjudicated.37 Restorative justice programs available to 
offenders while they are in prison usually do not have any bearing on 
their sentence; rather, such programs are designed to heal participants 
and provide closure.38    

Typically, the offenders who choose to participate in restorative 
justice programs while in prison do so for personal reasons, including 
¿QGLQJ� ZD\V� WR� DWRQH� IRU� WKHLU� DFWLRQV�39 Not all of these programs 
involve direct encounters between victims and offenders from the same 
incident.40 For example, when either the victim or offender is not ready to 
participate, surrogate parties are used; victims meet with offenders who 
have caused similar harm and offenders meet with victims who have 
experienced similar harm.41 Some restorative justice programs aim to 
provide incarcerated offenders with transitional resources that they can 
use after their release from prison.42 Such programs are designed around 
victim harm and offender accountability and are intended to assist both 
victims and offenders, especially offenders who plan to return to their 
communities.43

d. Restorative Justice Models

Although similar in basic outline, the models of restorative 
justice can differ in the number, category of participants, and facilitation 
styles.44 Regardless of the model used, nearly all develop a plan that 

ZKR�KDV�FRPPLWWHG�DQ�RIIHQVH�E\�ORFNLQJ�WKHP�XS�´��
37 States,� VXSUD note 35� �³,Q� &RORUDGR�� IRU� LQVWDQFH�� MXGJHV� LQ� VRPH�

jurisdictions can order that adults be considered for restorative justice if they are 
VHQWHQFHG� WR� SUREDWLRQ� UDWKHU� WKDQ� SULVRQ�´��� InsIghT PRIson PRoJecT,  http://www.
LQVLJKWSULVRQSURMHFW�RUJ���ODVW�YLVLWHG�0D\������������³5HVWRUDWLYH�MXVWLFH�DWWHPSWV�WR�
draw on the strengths of both prisoners and victims, rather than dwelling on their 
GH¿FLWV�´��

38 See zehR, VXSUD�note 11, at 67.
39 Daniel W. Van Ness, Prisons and Restorative Justice, in handBook 

of ResToRaTIVe JusTIce� ���� �*HUU\� -RKQVWRQH� 	� 'DQLHO� 9DQ� 1HVV� HGV��� ������
�³)LQDOO\��VRPH�SULVRQV�RIIHU�UHVWRUDWLYH�LQWHUYHQWLRQV�DV�DQ�RSSRUWXQLW\�IRU�SHUVRQDO�
WUDQVIRUPDWLRQ�RI�WKHLU�SULVRQHU�SDUWLFLSDQWV�´��

40 zehR, VXSUD�note 11, at 67.
41 u.n. off. of dRugs & cRIme, VXSUD note 20, at 61. There are often 

many concerns about whether or not a victim is ready to participate in the process, 
so surrogate victims have become commonplace in those instances. It is especially 
LPSHUDWLYH�WKDW�D�YLFWLP��ZKR�KDV�EHHQ�KDUPHG��LV�QRW�UH�YLFWLPL]HG��6XUURJDWH�YLFWLPV�
participate instead of the actual victim. 

42 See zehR, VXSUD�note 11, at 68.
43 Id.
44 Id. at 60. 
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include methods of repairing harm and focus on rehabilitation while 
seeking to prevent recidivism.45 The three models that are frequently 
used and will be discussed below are: 

��� YLFWLP�RIIHQGHU�FRQIHUHQFHV�
��� IDPLO\�JURXS�FRQIHUHQFHV��DQG�
��� WDONLQJ�FLUFOHV�46 

Some restorative justice programs use only one type of model, whereas 
other programs combine aspects from several different models, 
depending on the case and the needs of the participants.47 The beauty of 
UHVWRUDWLYH�MXVWLFH�LV�WKDW�LW�LV�ÀH[LEOH�DQG�FDQ�EH�DGDSWHG�WR�³PHHW�WKH�
needs of participants.”48�:KLOH�WKHUH�LV�QR�SUHVFULEHG�PRGHO�IRU�VSHFL¿F�
crimes, the seriousness of the crime usually mandates a lengthier 
restorative justice process.49

5HVWRUDWLYH�MXVWLFH�SUDFWLWLRQHUV�RIWHQ�GHVFULEH�YLFWLP�RIIHQGHU�
conferences as a “direct form of restorative justice.”50 Such conferences 
typically involve three parties: the victim, the offender, and a restorative 
justice facilitator.51 According to restorative justice practitioners,  
“[t]he [restorative justice] facilitator is not expected to participate or 
lead the substance of the discussion,” but rather is present to ensure that 

45 See Rugge,�VXSUD note 17, at 24. 
46 zehR, VXSUD�QRWH�����DW�������
47 Rugge,�VXSUD note 17, at 6.
48 Id.� DW��� �³0RGHOV�FRQWLQXH� WR�DGDSW�� LQ�DQ�DWWHPSW� WR�PHHW� WKH�QHHGV�RI�

participants. Research in the area of restorative justice is still in its infancy, so an 
exploration of what methods best meet the needs of the offenders, the victims, and the 
FRPPXQLW\��LV�HVVHQWLDO�´��

49 Id.� DW� ��� �³7\SLFDOO\�� PRUH� VHULRXV� FULPHV�� ZLWK� PRUH� GDPDJLQJ�
consequences, take a longer period of time to go through a restorative justice process 
�VXJJHVWLQJ�D�KLJKHU�OHYHO�RI�LQWHUYHQWLRQ���7KH�VHULRXVQHVV�RI�WKH�FULPH�LV�XVXDOO\�DQ�
LQGLFDWLRQ�RI�D�OHQJWK\�UHVWRUDWLYH�MXVWLFH�SURFHVV��EXW�QRW�DOZD\V�´��

50 lawRence w. sheRman & heaTheR sTRang, smITh InsT., ResToRaTIVe 
JusTIce: The eVIdence,�����������

51 zehR, VXSUD� QRWH� ���� DW� ��� �DFNQRZOHGJLQJ� WKDW� RQ� RFFDVLRQ� IDPLO\� RU�
FRPPXQLW\�PHPEHUV�SDUWLFLSDWH�RU� WDNH�RQ�D�VXSSRUWLQJ�UROH���sheRman & sTRang, 
VXSUD� QRWH� ���� DW� ��� �GLVFXVVLQJ� WKH� VWDWH� FULWHULD� WKDW� PXVW� EH� PHW� LQ� RUGHU� WR�
become a restorative justice facilitator. For example, in Colorado, “all facilitators 
shall receive restorative justice training in order to declare themselves a restorative 
MXVWLFH� IDFLOLWDWRU�´���colo. coalITIon of ResToRaTIVe JusT. dIRecToRs, ResToRaTIVe 
JusT. facIlITaToR code of conducT & sTandaRds of TRaInIng & PRac������ �UHY��$XJ��
�������SURYLGLQJ� WKDW� WUDLQLQJ� LQFOXGHV��EXW� LV�QRW� OLPLWHG� WR��D�ZRUNLQJ�NQRZOHGJH�
of restorative justice principles and values; an understanding of the three key 
VWDNHKROGHUV� RI� UHVWRUDWLYH� MXVWLFH� SUDFWLFHV� �YLFWLP�� RIIHQGHU�� DQG� FRPPXQLW\��� DQ�
understanding that all restorative justice practices must be voluntary and why; and 
FXOWXUDO�DZDUHQHVV����
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the victim and offender “stay focused on the process.”52�'XULQJ�YLFWLP�
offender dialogues, parties discuss in detail the harm that the offender 
caused, the pain the victim experienced and may continue to experience, 
what motivated the offender to commit the crime, what the victim needs 
in order to heal, and identify the offender’s obligations in making sure 
that the victim is healed.53 The process relies on commitment, honesty, 
and engagement from both offenders and victims.

Family group conferences expand the circle of primary 
participants to include family members and/or other individuals 
VLJQL¿FDQW� WR� WKH� YLFWLP� DQG� RIIHQGHU�54 Family group conferences 
DUH�PRVW� RIWHQ�XWLOL]HG� LQ� MXYHQLOH� FDVHV�55 Usually, the families meet 
with the facilitator to share information regarding the incident and the 
SUREOHP�V�� VXUURXQGLQJ� WKH�YLROHQFH�56 Then, the families confer with 
one another to develop a plan, which frequently includes rehabilitation.57 
The intention behind such a rehabilitation plan is that everyone is in 
DJUHHPHQW��KRZHYHU��WKH�YLFWLP�DQG�RIIHQGHU�PXVW�EH�VDWLV¿HG�ZLWK�WKH�
plan before it can be adopted.58

Talking circles are exactly what they sound like: participants 
arrange themselves in a circle and pass a talking piece around the 
circle, ensuring that each person speaks.59�2QH�RU�WZR�SHRSOH�VHUYH�DV�
facilitators.60 The circle is composed of the offender, the victim, their 
family members, community members, and sometimes members of the 
criminal justice system.61 Because community members are involved, 
GLVFXVVLRQV�ZLWKLQ�WKH�FLUFOH�DUH�RIWHQ�PRUH�IDU�UHDFKLQJ�WKDQ�LQ�RWKHU�
restorative justice models.62 In these circles, victims and offenders have 
the chance, again, to address the harm caused and experienced, the 
UHDVRQ�V��IRU�FRPPLWWLQJ�WKH�FULPH��ZKDW�WKH�YLFWLP�QHHGV�LQ�RUGHU�WR�KHDO��
and the offender’s obligations in making sure that the victim is healed.63 
However, with community members present, there is an opportunity to 
address systemic issues that may be prevalent in communities, such as 
a lack of resources. In addition, community members involved in the 
talking circle may act as a support network for offenders and victims 
during the talk and certainly afterwards. 

52 sheRman & sTRang, VXSUD note 50, at 33.
53 See zehR, VXSUD�QRWH�����DW�������
54 Id. at 60.
55 See id. 
56 sheRman & sTRang, VXSUD note 50, at 52.
57 zehR, VXSUD note 11, at 63.
58 Id.
59 Id. at 64. 
60 Id.
61 Id. DW������.
62 Id. at 65.
63 Id.
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ii. does restorAtive justice worK?

Research shows that restorative justice not only has the potential 
to work, but that it does work. Interestingly, evidence suggests that 
restorative justice may be most effective when crimes are more serious, 
especially for crimes involving victims rather than property crimes.64 
There seems to be power in putting a “face” to a crime. Further, the 
process of engaging with a crime victim, having a dialogue, and making 
DPHQGV� WR� WKDW� YLFWLP� KDV� IDU�UHDFKLQJ�� EHQH¿FLDO� HIIHFWV�� )RU�PLQRU�
crimes, research shows that restorative justice is not much better than 
the criminal justice system in reducing repeat offending.65 When it 
comes to major crimes, restorative justice has succeeded better than the 
criminal justice system in reducing repeat offending among defendants 
in New York City.66 Further, there is more satisfaction overall among 
participants with a restorative justice process. 

a. Victims 

Crime victims and advocates have fought hard to secure rights 
to participate in criminal justice proceedings. Rights afforded to victims 
include “the right to information; to notice of an opportunity to be 
heard at important criminal justice proceedings; to compensation; to 
protection, and privacy.”67 While these rights are meaningful, they do not 
provide the victim with a chance to have a dialogue with the offender,68 
to discover why the offender committed a crime against them, or to 
receive an apology. 

While not all victims want to interact with the offender, some do. 
Some victims want to hear directly from the offender, have a meaningful 
opportunity to respond and receive an apology. Core to restorative justice 
SULQFLSOHV� LV� WKH� XQGHUVWDQGLQJ� WKDW� LW� LV� D� YLFWLP�FHQWHUHG� SURFHVV��
Restorative justice has the potential to “empower victims by providing 
them with the opportunity to actively participate in the resolution of 
their case.”69 Even in restorative justice programs, victims may not be 
WRWDOO\� VDWLV¿HG�� LQ� IDFW��YLFWLPV�VWLOO�PD\� UHSRUW�GLVVDWLVIDFWLRQ� LQ� WKH�
cases when offenders refuse to accept responsibility, if offenders fail 

64 sheRman & sTRang, VXSUD note 50, at 21. 
65 Id. �7KLV� VWXG\� VKRZHG� WKHUH� ZDV� QR� VLJQL¿FDQW� UHFLGLYLVP� DPRQJ�

VKRSOLIWHUV��GUXQN�GULYHUV��DQG�WHHQDJH�SURSHUW\�RIIHQGHUV��
66 Id.
67 naT’l cRIme VIcTIm law InsT., History of Victim’s Rights��������https://

law.lclark.edu/centers/national_crime_victim_law_institute/about_ncvli/history_of_
victims_rights/.

68 Meredith Rossner, Restorative Justice, Anger, and the Transformative 
Energy of Forgiveness, InT’l J. ResToRaTIVe JusT.��9RO�������������������

69 Rugge,�VXSUD note 17, at 28.
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to appear at a conference as agreed, or when offenders fail to complete 
outcome agreements.70 However, many victims who attend restorative 
justice programs, overall, report that they are glad they participated and 
WKH�EHQH¿WV�WKH\�GHVFULEH�LQFOXGH�³OHVV�IHDU�RI�WKH�RIIHQGHU��OHVV�DQJHU�
at the offender, and greater ability to move on with their lives.”71 In fact, 
VWXGLHV�LQGLFDWH�WKDW�³YLFWLPV¶�VDWLVIDFWLRQ�UDWHV�YDU\�EHWZHHQ�VHYHQW\�
¿YH�WR�QLQHW\�HLJKW�SHUFHQW�´72 Restorative justice has also been shown 
to help victims recover from traumatic experiences, “providing much 
needed opportunities for validation, connection, and enhanced feelings 
of safety.”73

b. Offenders

2QH�FRQFHUQ�RI�WKH�FULPLQDO�MXVWLFH�V\VWHP�LV�WKDW there is a lack 
of trauma informed care. While often not a popular opinion, offenders 
QHHG�KHDOLQJ�WRR��6WXGLHV�VKRZ�WKDW�PDQ\�RIIHQGHUV�KDYH�EHHQ�YLFWLPL]HG�
RU� WUDXPDWL]HG� LQ� VLJQL¿FDQW� ZD\V�74 Even when they have not been 
GLUHFWO\�YLFWLPL]HG��PDQ\�RIIHQGHUV�YLHZ�WKHPVHOYHV�DV�YLFWLPV�75 These 
actual harms, and perceptions of harms, can be important contributing 
causes of crime.76�7KH�SHUFHSWLRQ�RI�EHLQJ�YLFWLPL]HG�GRHV�QRW�DEVROYH�
one from responsibility and may not even be valid, but it is important to 
address, particularly to break cycles of recidivism.77 If people continue to 
view themselves as victims, they may believe they are owed something 
or that their actions were “right.” This can prevent them from taking 
accountability and responsibility for their actions and, in turn, hinder 
any chances of rehabilitation. Restorative justice provides offenders a 
space to reconcile their status as victims and work through trauma while 
still holding them accountable for the harm they caused. Accountability 
in and of itself can be a step toward change and healing.78 

2QH�JRDO�RI� HYHU\� UHVWRUDWLYH� MXVWLFH� LQWHUYHQWLRQ� LV� WR� UHGXFH�
recidivism among offenders. Studies have shown that rates of recidivism 
are lower in both juvenile and adult offenders who have participated in 

70 sheRman & sTRang, VXSUD note 50, at 22.
71 Id. at 23.
72 Lode Walgrave, Investigating the Potentials of Restorative Justice 

Practice, wash. u. J. l. & Pol’y�����������������
73 Catherine Bargen et al., &ULPH�9LFWLPV¶�([SHULHQFHV�RI�5HVWRUDWLYH�-XVWLFH��

A Listening Project, deP’T. JusT. can. 8��0D\���������https://www.justice.gc.ca/eng/
US�SU�MU�FYHUM�YYSFM�FYHUM�YYSFM�SGI.

74 zehR, VXSUD note 11, at 41. 
75 Id. 
76 Id.
77 Id.
78 zehR, VXSUD note 24, at 190.
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restorative justice compared with other justice interventions.79 Further, it 
is suggested that “through engaging in restorative activities,” offenders 
FDQ�FRPH�WR�³UH�GH¿QH�WKHPVHOYHV�DV�D�ODZ�DELGHU�DQG�VXEVHTXHQWO\�QR�
longer engage in criminal activity.”80 

c. Communities

Communities play a pivotal role in crimes—they are affected 
by crimes, but rarely have the chance to participate in meaningful and 
productive conversations about crime. With the surge of media attention 
on criminal activity, crimes are often portrayed in ways that incite 
reactions from the public.81 When a crime is committed, communities 
typically do one of two things: “draw together defensively, against the 
perpetrator or ‘the enemy,’” or draw away from one another, “becoming 
distrustful of others.”82 This can also be exacerbated by the criminal 
MXVWLFH�V\VWHP��ZKLFK�WHQGV�WR�³RWKHUL]H´�GHIHQGDQWV�E\�ODEHOLQJ�WKHP�
and reducing them to the worst acts they have committed. However, 
restorative justice can chip away at this paradigm by acknowledging 
that community members may want a say in how their community 
UHVSRQGV�WR�FULPH�DQG�UHFRJQL]LQJ�WKDW�PRVW�RIIHQGHUV²DQG�YLFWLPV²
UHWXUQ� WR� WKHLU� FRPPXQLWLHV��7KXV�� LW� FDQ� EH� LQFUHGLEO\� EHQH¿FLDO� IRU�
community members to challenge, discuss, and engage in—often 
GLI¿FXOW²FRQYHUVDWLRQV� DERXW� KRZ� RIIHQGHUV� DUH� JHQHUDOO\� YLHZHG��
ZKDW�UHVRXUFHV�RIIHQGHUV�PD\�QHHG�LQ�RUGHU�WR�EH�VXFFHVVIXO�XSRQ�UH�
entry, and what role they can play in the offender’s rehabilitation.

d. Bringing More Crimes to Justice

Restorative justice has the potential to bring more crimes to justice. 
“The concept of diversion from prosecution is often misunderstood 
WR�LPSO\�WKDW�SURVHFXWLRQ�ZRXOG�RWKHUZLVH�RFFXU�LQ������RI�FDVHV�´83 
However, this is not true. Prosecutorial discretion allows prosecutors 
to choose whether to charge a case and they do not have to provide 

79 Alex Lloyd & Jo Borrill, Examining the Effectiveness of Restorative 
Justice in Reducing Victims’ Post-Traumatic Stress, 13 Psych. InJ. & l. 77, 77-78 
��������³7KH�HIIHFWLYHQHVV�RI�>UHVWRUDWLYH�MXVWLFH@�KDV�EHHQ�GHPRQVWUDWHG�LQ�D�PHWD�
analysis, which found reoffending rates to be lower in [restorative justice] compared 
with other justice interventions. Further, [restorative justice] is effective at reducing 
UHFLGLYLVP�LQ�ERWK�DGXOW�DQG�DGROHVFHQW�RIIHQGHUV�´��

80 Id. at 77.
81 See angela daVIs, aRe PRIsons oBsoleTe? 6, 39��������
82 zehR, VXSUD note 24, at 64.
83 sheRman & sTRang, VXSUD note 50, at 82.
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their reasons for not pursuing charges.84 Thus, prosecutorial discretion 
is an incredibly powerful tool. However, if only one type of intervention 
LV� DYDLODEOH²DQG� QRW� XWLOL]HG²WKHQ� WKHUH� PD\� QRW� EH� D� VLJQL¿FDQW�
conclusion to that case. This is true especially if the parties involved 
FRXOG�EHQH¿W�IURP�D�PHDQLQJIXO�LQWHUYHQWLRQ�RWKHU�WKDQ�SURVHFXWLRQ�

Many people fear the criminal justice system. Victims and 
witnesses are often reluctant to be involved in many—if not all facets—
of the criminal justice system out of fear of retaliation or a general distrust 
of the system.85 This aversion is especially prevalent in communities of 
color.86 As a result, many may not feel comfortable seeking assistance 
from police, investigators, or prosecutors; all of whom are big players 
in the adversarial justice system that victims must�LQWHUDFW�ZLWK��2Q�WKH�
other hand, victims are at the helm of restorative justice. They have 
incredible say over whether they participate, how they participate, 
and who participates with them. Because of this, victims may be more 
comfortable with the process and, in turn, the process and outcome 
is likely to be more successful.87 With that, more people would be 
encouraged to come forward and participate.88 Undoubtedly, this change 
LQ�SHUFHSWLRQ�RI�WKH�FULPLQDO�MXVWLFH�V\VWHP�ZRXOG�EH�VLJQL¿FDQW�

84 District Attorneys may have policies that require them to issue a 
memorandum when they decline to charge which may include their reasons. This may 
EH� VKDUHG�ZLWK� LQYHVWLJDWRUV� DQG� DQLPDO� FUXHOW\�RI¿FHUV�� LQ� FDVHV� LQYROYLQJ� DQLPDO�
cruelty. However, District Attorneys are not required to issue statements to the public 
and/or their constituents on why they declined to pursue criminal charges in a case. 

85 sheRman & sTRang, VXSUD�QRWH�����DW�����³7KH�PDMRU�EDUULHU�WR�EULQJLQJ�
offences to justice is victim and witness reluctance to risk retaliation or—more 
important—their time, from involvement with legal formalities. They may also distrust 
or fear the system itself, in terms of imposing excessive or inappropriate punishments 
RQ�WKHLU�ORYHG�RQHV�´��

86 See The senTencIng PRoJecT, Reducing Racial Disparity in the Criminal 
Justice System A Manual for Practitioners and Policymakers, 1, https://www.
VHQWHQFLQJSURMHFW�RUJ�ZS�FRQWHQW�XSORDGV���������5HGXFLQJ�5DFLDO�'LVSDULW\�LQ�
WKH�&ULPLQDO�-XVWLFH�6\VWHP�$�0DQXDO�IRU�3UDFWLWLRQHUV�DQG�3ROLF\PDNHUV�SGI� ��G 
ed. ������

87 sheRman & sTRang, VXSUD� QRWH� ���� DW� ��� �³:KHQ� YLFWLPV� ZHUH� DVNHG�
ZKHWKHU� WKH\�ZHUH� VDWLV¿HG�ZLWK� WKH�ZD\� WKHLU� FDVH�ZDV� GHDOW� ZLWK� E\� WKH� MXVWLFH�
V\VWHP�� WKHUH� ZDV� D� VWDWLVWLFDOO\� VLJQL¿FDQW� GLIIHUHQFH� EHWZHHQ� WKH� FRXUW�DVVLJQHG�
DQG�WKH�5-�DVVLJQHG�YLFWLPV������YV�������6LJQL¿FDQWO\�PRUH�RI�WKRVH�ZKR�DFWXDOO\�
experienced�DQ�5-�FRQIHUHQFH�ZHUH�VDWLV¿HG��FRPSDUHG�ZLWK�WKRVH�ZKRVH�FDVHV�ZHUH�
GHDOW�ZLWK�LQ�FRXUW������YV�������7KHUH�ZDV�QR�GLIIHUHQW�KHUH�EHWZHHQ�SURSHUW\�DQG�
YLROHQFH�YLFWLPV�´��

88 Id.�DW�����³>5HVWRUDWLYH�MXVWLFH@�FRXOG�FKDQJH�DOO�RI�WKDW��,I�LW�ZRUNHG�ZLGHO\�
and well, it would logically encourage more people to come forward to participate in a 
SURFHVV�WKDW�ZRXOG�EH�PRUH�SUHGLFWDEOH�DQG�FRQYHQLHQW�WKDQ�JRLQJ�WR�FRXUW�´��
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iii. restorAtive justice And crimes AgAinst AnimAls

Applying the principals of restorative justice to animal cruelty 
will not be without its challenges, though, it is not impossible. Currently, 
prosecution plays a role in getting animal cruelty cases “into a system 
where intervention is mandated and results are tracked,”89 which 
are both important in protecting animal victims. However, creative 
sentencing and alternative interventions are still valuable in complex 
cases, such as animal cruelty,90 particularly in cases where offenders 
have underlying trauma and mental health disorders that lead to animal 
cruelty.91 Designing, evaluating, and borrowing from appropriate 
diversion programs, counseling models, and restorative justice models 
can be invaluable; especially when it comes to building empathy and 
teaching that “power gained at the expense of the pain and suffering of 
others,” including animals, “will have consequences.”92 

7KLV�DUWLFOH�VXJJHVWV�WKDW�UHVWRUDWLYH�MXVWLFH�FDQ�EH�EHQH¿FLDO�LQ�
animal cruelty cases for three reasons. First, restorative justice positions 
animals as victims because their harm is at the center of the process; it 
is the animal’s harm that needs to be addressed, atoned for, and healed.93 
Second, restorative justice targets and addresses underlying reasons 
for animal maltreatment more effectively.94 Third, restorative justice 
engages communities, which is imperative for animal cruelty offenders, 
who are all inevitably released back into their communities after their 
cases have been adjudicated.95

89 Randall Lockwood, Animal Cruelty and Violence Against Humans: 
Making the Connection, 5 anImal l.���������������

90 Id.
91 See� $VKOH\� .XQ]�� Skinning the Cat: How Mandatory Psychiatric 

Evaluations for Animal Cruelty Offenders Can Prevent Future Violence, 21 scholaR 
���������QQ������������Q�����������

92 Lockwood,�VXSUD�note 89, at 87. 
93 zehR, VXSUD note 11, at 21.
94 See Melanie Randall & Lori Haskell, 7UDXPD�,QIRUPHG� $SSURDFKHV� WR�

/DZ��:K\�5HVWRUDWLYH�-XVWLFH�0XVW�8QGHUVWDQG�7UDXPD�DQG�3V\FKRORJLFDO�&RSLQJ, 
dalhousIe l. J.������-DQ����������³*LYHQ�UHVWRUDWLYH�MXVWLFH¶V�LQVLVWHQFH�RQ�LQYROYHPHQW�
of all parties affected by wrongdoing, victims, offenders, and their immediate and 
broader communities, it is an approach to constructing richer, more complete, and 
expansive narratives about the creation, causes and impacts of wrongdoing and the 
associated harms, as well as about the possibilities for repair and resolution. A deeper 
UHFRJQLWLRQ�RI�WUDXPD�UHVSRQVHV��DQG�LQVLJKWV�IURP�WKH�QRZ�VLJQL¿FDQWO\�H[SDQGHG�DQG�
UH¿QHG�NQRZOHGJH�LQ�WKLV�DUHD��FDQ�RQO\�DVVLVW�LQ�WKH�FRQVWUXFWLRQ�RI�ULFKHU�QDUUDWLYHV�
DERXW�WUDXPDWLF�HYHQWV��WKHLU�HIIHFWV�DQG�WKHLU�UHVROXWLRQ�´��   

95 zehR, VXSUD note 11, at 26; See generally Jennifer Kabbany, Probation 
7\SLFDO� LQ� $QLPDO� &UXHOW\� &RQYLFWLRQV, san dIego unIon-TRIB.� �)HE�� ���� �������
KWWSV���ZZZ�VDQGLHJRXQLRQWULEXQH�FRP�VGXW�UHJLRQ�SUREDWLRQ�W\SLFDO�LQ�DQLPDO�
FUXHOW\�����IHE���VWRU\�KWPO�
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a. Treating Animals as Victims

Unfortunately, animals are considered property under the law.96 
$OO� ¿IW\� VWDWHV� KDYH� FUXHOW\� ODZV�� EXW�� XQIRUWXQDWHO\�� XVXDOO\� DQLPDO�
owners97 are considered victims as opposed to the animals themselves.98 
This is problematic because owners are capable of perpetrating animal 
cruelty. Moreover, animals directly suffer from cruel acts and this pain 
GHVHUYHV�WR�EH�UHFRJQL]HG��/HJDO�DQG�VRFLHWDO�HIIRUWV�DUH�EHLQJ�PDGH�WR�
shift the paradigm and treat animals as crime victims,99 but there is still 
a lot of work to be done.

Evidence shows that restorative justice is more successful with 
victims of crimes than with property crimes.100 This is promising for 
animal cruelty cases because animals are victims. While the context has 
largely been on human victims, there is nothing preventing restorative 
justice from being used for animal victims. Restorative justice views 
victims as the one who has experienced harm.101 Undoubtedly, an 
animal experiences harm when she is abused, neglected, or otherwise 
maltreated. Therefore, animals are victims within restorative justice and 
RIIHQGHUV�ZRXOG�EH�UHTXLUHG�WR�UHFRJQL]H�WKHP�DV�VXFK��,Q�WXUQ��WKLV�ZLOO�
provide them with an opportunity to learn about animal sentience and 
UHFRJQL]H�KRZ�WKHLU�FUXHO�DFWLRQV�QHJDWLYHO\�LPSDFW�DQLPDOV�DQG�RWKHU�
community members.

b. Targeting Underlying Reasons for Animal Cruelty

There are many underlying motivations for animal cruelty.102 

96 Animals’ Legal Status, anImal legal def. fund, https://aldf.org/issue/
DQLPDOV�OHJDO�VWDWXV���ODVW�YLVLWHG�0D\����������.

97 The term “owner” will be used because this article discusses animals’ 
legal status as property and why that status affords certain rights to whomever has a 
property interest in that animal.

98 +RZ� $QLPDOV� 'LIIHU� IURP� 2WKHU� 7\SHV� RI� ³3URSHUW\´� 8QGHU� WKH� /DZ� 
anImal legal def. fund, KWWSV���DOGI�RUJ�DUWLFOH�KRZ�DQLPDOV�DUH�WUHDWHG�GLIIHUHQWO\�
IURP�RWKHU�W\SHV�RI�SURSHUW\�XQGHU�WKH�ODZ�� �ODVW� YLVLWHG�0D\� ���� ������� +RZHYHU��
WKHUH�LV�D�SXVK�IRU�UHFRJQL]LQJ�DQLPDOV�DV�FULPH�YLFWLPV��,Q�IDFW��WZR�VWDWHV��2UHJRQ�
and Colorado, have held that animals are victims for sentencing purposes. See State v. 
1L[������2U�����������3��G�������������YDFDWHG�RQ�SURFHGXUDO�JURXQGV������2U�������
����3��G�������������UHDVRQLQJ�DGRSWHG�LQ�6WDWH�Y��+HVV������2U��$SS����������3��G�
������������review denied������2U�����������3��G�������������See People v. Harris, 405 
3��G������&ROR��$SS��������

99 Animals’ Legal Status, VXSUD note 96.
100 sheRman & sTRang, VXSUD note 50, DW� ��� �³>5HVWRUDWLYH� MXVWLFH@�ZRUNV�

EHWWHU�ZLWK�FULPHV�LQYROYLQJ�SHUVRQDO�YLFWLPV�WKDQ�IRU�FULPHV�ZLWKRXW�WKHP�´���3URSHUW\�
crimes mean crimes without a victim.

101 2EELH��VXSUD note 19.
102� (OHRQDUD� *XOORQH�� &RQFHSWXDOL]LQJ� $QLPDO� $EXVH� ZLWK� DQ� $QWLVRFLDO�
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Numerous studies show that animal abuse may be a strong “indicator 
of concurrent interpersonal violence,” especially within families, 
encompassing links to child, elder, and intimate partner abuse.103 
Decades of research shows that the likelihood of engaging in animal 
cruelty increases when one is exposed to other trauma, particularly for 
children.104 Animal abuse is prevalent in families with substantiated child 
physical abuse.105 Additionally, children who commit animal cruelty 
PD\� KDYH� ZLWQHVVHG� D� SDUHQWDO� ¿JXUH� SHUSHWUDWLQJ� DQLPDO� FUXHOW\�106 

Behaviour Framework, anImals� ����� ������� �-DQ�� ��� ������� KWWSV���DOGI�RUJ�ZS�
FRQWHQW�XSORDGV���������&RQFHSWXDOLVLQJ�$QLPDO�$EXVH�ZLWK�DQ�$QWLVRFLDO�
%HKDYLRXU�)UDPHZRUN�SGÀ�%HKDYLRXU�)UDPHZRUN�SGI��DOGI�RUJ���>Researchers] have 
SURSRVHG�QLQH�FDWHJRULHV�RI�PRWLYDWLRQV�IRU�DQLPDO�FUXHOW\��LQFOXGLQJ�����DWWHPSWV�WR�
FRQWURO�DQ�DQLPDO��H�J���KLWWLQJ�D�GRJ�WR�VWRS�>KLP@�IURP�EDUNLQJ������UHWDOLDWLRQ��H�J���
use of extreme punishment for a perceived transgression on the part of the animal 
VXFK� DV� WKURZLQJ� D� FDW� DJDLQVW� D�ZDOO� IRU� YRPLWLQJ� LQ� WKH� KRXVH��� ��� DFWLQJ� RXW� RI�
SUHMXGLFH�DJDLQVW�D�SDUWLFXODU�VSHFLHV�RU�EUHHG�����WKH�H[SUHVVLRQ�RI�DJJUHVVLRQ�WKURXJK�
DQ�DQLPDO��H�J���RUJDQL>]@LQJ�GRJ�¿JKWV������DFWLQJ�RXW�RI�WKH�PRWLYDWLRQ�WR�HQKDQFH�
RQH¶V�RZQ�DJJUHVVLRQ��H�J���XVLQJ�DQLPDOV�IRU�WDUJHW�SUDFWLFH�RU�WR�LPSUHVV�RWKHUV������WR�
VKRFN�SHRSOH�IRU�DPXVHPHQW�����WR�UHWDOLDWH�DJDLQVW�DQRWKHU�SHUVRQ�RU�DV�UHYHQJH��H�J���
NLOOLQJ�RU�PDLPLQJ�WKH�FRPSDQLRQ�DQLPDO�RI�D�GLVOLNHG�QHLJKERU������GLVSODFHPHQW�RI�
DJJUHVVLRQ�IURP�D�SHUVRQ�WR�DQ�DQLPDO��DQG����QRQ�VSHFL¿F�VDGLVP�ZKLFK�UHIHUV�WR�WKH�
GHVLUH�WR�LQÀLFW�VXIIHULQJ��LQMXU\�RU�GHDWK�LQ�WKH�DEVHQFH�RI�DQ\�SDUWLFXODU�RU�KRVWLOH�
feelings towards an animal��

103 Sharon Nelson, The Connection Between Animal Abuse and Family 
9LROHQFH��$�6HOHFWHG�$QQRWDWHG�%LEOLRJUDSK\, 17 anImal l������������������

104 See Animal Cruelty’s Link to Other Forms of Violence, anImal legal 
def. fund� �-XO\� ���� ������� KWWSV���DOGI�RUJ�ZS�FRQWHQW�XSORDGV���������7KH�
/LQN������SGI �Collectively, this research refers to and builds upon The Link, 
D�ZHOO�GRFXPHQWHG� ERG\� RI� UHVHDUFK� WKDW� VKRZV� WKDW� DQLPDO� DEXVH� RIWHQ� FRLQFLGHV�
ZLWK� LQWHUSHUVRQDO� YLROHQFH��; Lacey Levitt, $QLPDO�0DOWUHDWPHQW�� ,PSOLFDWLRQV� IRU�
Behavioral Science Professionals, 36 BehaV. scI. & l. 766, 774���������2QH�VWXG\�
VKRZHG�WKDW�DSSUR[LPDWHO\�����RI�LQGLYLGXDOV�ZKR�ZLWQHVVHG�RU�SHUSHWXDWHG�DQLPDO�
abuse also experienced family violence. In another study, “the likelihood of engaging 
LQ�DQLPDO�FUXHOW\�ZDV�PRUH�WKDQ�WKUHH�WR�¿YH�WLPHV�KLJKHU�IRU�\RXWK�ZKR�H[SHULHQFHG�
physical abuse or neglect, sexual abuse, household violence, or lived with someone 
ZKR�ZDV�PHQWDOO\�LOO�´���

105 Levitt, VXSUD note 104��DW������³([LVWLQJ�UHFRUGV�RI�DQLPDO�DEXVH�ZHUH�
IRXQG�LQ�����RI�IDPLOLHV�ZLWK�VXEVWDQWLDWHG�FKLOG�SK\VLFDO�DEXVH��FRPSDUHG�ZLWK�����
RI�IDPLOLHV�ZLWK�HLWKHU�FKLOG�VH[XDO�DEXVH�RU�QHJOHFW�´��

106 )LRQD�6��0F(ZHQ��7HUULH�(��0RI¿WW�	�/RXLVH�$UVHQHDXOW��Is Childhood 
&UXHOW\� WR� $QLPDOV� D� 0DUNHU� IRU� 3K\VLFDO� 0DOWUHDWPHQW� LQ� D� 3URVSHFWLYH� &RKRUW�
Study of Children?, 38 chIld aBuse & neglecT����������������¿QGLQJ�WKDW�FKLOGUHQ�
who exhibit cruelty toward animals are more than twice as likely to have suffered 
DEXVH�WKHPVHOYHV���see also�6DUDK�'H*XH�	�'DYLG�'L/LOOR��Is Animal Cruelty a “Red 
Flag” for Family Violence?: Investigating Co-Occurring Violence Toward Children, 
Partners, and Pets, 24 J. InTeRPeRsonal VIolence��������������������FLWLQJ�D�VWXG\�
that found youth who abused animals were more likely to have witnessed animal 
cruelty committed by their peers or parents and reported more exposure to parental 
YLROHQFH��



Animal & Natural Resource Law Review, Vol. XVII234

An adult might harm an animal in front of a child—or even force the 
FKLOG�WR�SDUWDNH�LQ�WKH�DQLPDO�DEXVH²LQ�RUGHU�WR�WHUURUL]H�RU�FRQWURO�WKH�
child.107 In such cases, the animal cruelty serves as a threat or warning, 
that unless the child complies, the adult will perpetrate the same harm 
to the child. Animal abuse performed in front of a child is also a form of 
psychological and emotional abuse; children in homes where domestic 
violence occurs can form strong bonds with their companion animals 
who provide comfort.108 

Addressing underlying trauma is not a strength of the criminal 
justice system, especially transgenerational trauma,109 which many 
juvenile animal cruelty offenders experience.110 There has been a push 
WR�LQIXVH�WUDXPD�LQIRUPHG�FDUH�WKURXJKRXW�WKH�FULPLQDO�MXVWLFH�V\VWHP��
especially in courts.111�:KLOH�RUJDQL]DWLRQV�KDYH�SURYLGHG�UHVRXUFHV�WR�
FULPLQDO�FRXUWV�WKDW�HQFRXUDJH�WUDXPD�LQIRUPHG�FDUH�112�SURSHU��WUDXPD�
informed procedures are still lacking in the criminal justice system.113 
Restorative justice can help with this.114 At its core, restorative justice 
UHTXLUHV� RIIHQGHUV� WR� UHÀHFW�� DGGUHVV� WKH� KDUP� WKH\� FDXVHG�� DQG� WDNH�
accountability all while addressing any underlying issues they may 
have.115�&UXHOW\�RIIHQGHUV�PD\�KDYH�D�GLI¿FXOW� WLPH�ZLWK� WKLV�SURFHVV��

107 Shelby Elaine McDonald et al., &KLOGUHQ¶V� ([SHULHQFHV� RI� &RPSDQLRQ�
Animal Maltreatment in Households Characterized by Intimate Partner Violence, 
50 chIld aBuse & neglecT 116, 123 ������� �³&KLOGUHQ¶V� UHSRUWV� RI� WKUHDWV� WR� DQG�
KDUP�RI�DQLPDOV�DV�D�WDFWLF�RI�FRHUFLRQ�LQ�UHVSRQVH�WR�WKHLU�RZQ�DFWLRQV�PD\�UHÀHFW�D�
JHQHUDOL]HG�XVH�RI�FRHUFLYH�FRQWURO�E\�WKHLU�PRWKHU¶V�SDUWQHUV��7KXV��DQLPDO�GLUHFWHG�
violence may function as a concurrent form of emotional abuse in the home where it is 
XVHG�E\�DEXVLYH�SDUWQHUV�WR�FRQWURO��LQWLPLGDWH��DQG�RU�GLVWUHVV�FKLOGUHQ�´��

108 Betty Jo Barrett et al., Animal Maltreatment as a Risk Marker of More 
Frequent and Severe Forms of Intimate Partner Violence, ����� J. InTeRPeRsonal 
VIolence, 1 (2017).

109 Leah Sottile, Abuser and Survivor, Face to Face, aTlanTIc��2FW������������
KWWSV���ZZZ�WKHDWODQWLF�FRP�KHDOWK�DUFKLYH���������GRPHVWLF�YLROHQFH�UHVWRUDWLYH�
justice/408820/��³7UDQVJHQHUDWLRQDO�WUDXPD�LVQ¶W�¿[HG�E\�MDLO�WLPH�´�.

110 .XQ]��VXSUD�QRWH�����DW�����QQ�������   
111 See Nicole C. McKenna & Kristy Holtfreter, Trauma-Informed Courts: 

$� 5HYLHZ� DQG� ,QWHJUDWLRQ� RI� -XVWLFH� 3HUVSHFWLYHV� DQG� *HQGHU� 5HVSRQVLYHQHVV, J. 
aggRessIon, malTReaTmenT & TRauma (������

112 See generally Trauma Training for Criminal Justice Professionals, 
suBsTance aBuse & menTal healTh seRVs. admIn.�� KWWSV���ZZZ�VDPKVD�JRY�JDLQV�
FHQWHU�WUDXPD�WUDLQLQJ�FULPLQDO�MXVWLFH�SURIHVVLRQDOV��ODVW�YLVLWHG�0D\�����������

113 See generally Creating a Trauma-Informed Criminal Justice System for 
Women: Why and How, suBsTance aBuse & menTal healTh seRVs. admIn., https://
ZZZ�QDVPKSG�RUJ�VLWHV�GHIDXOW�ILOHV�:RPHQ���LQ���&RUUHFWLRQV���7,&���
65����SGI� �ODVW� YLVLWHG 0D\� ���� ����� �H[DPLQLQJ� WKH� QHHG� IRU� D� WUDXPD�LQIRUPHG�
FULPLQDO�MXVWLFH�V\VWHP�IRU�ZRPHQ��   

114 See Randall & Haskell, VXSUD note 94.   
115 See id.�DW������'LVFXVVLQJ�KRZ�D�WUDXPD�LQIRUPHG�PRGHO�RI�UHVWRUDWLYH�

justice can identify underlying issues offenders may have and assist in providing a 
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especially if they have experienced trauma themselves.116 But, providing 
cruelty offenders with the opportunity to heal themselves while 
acknowledging that they have caused pain to others and holding them 
DFFRXQWDEOH�LQ�D�QRQ�DGYHUVDULDO�VHWWLQJ�FDQ�EH�LPSDFWIXO�117 Having the 
proper coalition in place to provide the offender with resources, tools, 
DQG� NQRZOHGJH� WR� UHÀHFW� DQG� ZRUN� WKURXJK� WKHLU� XQGHUO\LQJ� LVVXHV�
needs to be developed further.118 Currently, there is a lack of treatment 
options available to animal cruelty offenders.119 However, the hope is 
that additional programming and resources for cruelty offenders will 
become available as more people acknowledge that cruelty offenders 
DUH�RIWHQ�VDGGOHG�ZLWK�XQGHUO\LQJ�DQG�FR�H[LVWLQJ�LVVXHV�WKDW�FDQ�EH�WKH�
impetus for animal cruelty.120

c. Engaging Communities

When most animal cruelty offenders are convicted, they are 
not serving long sentences.121 The majority are given probation and 

tailored, nuanced response to what offenders need in order to take responsibility for 
WKHLU�DFWLRQV��

116 See generally zehR, VXSUD� QRWH� ���� DW� ��� �³6WXGLHV� VKRZ� WKDW�PDQ\�RI�
WKRVH�ZKR�RIIHQG�KDYH�LQGHHG�EHHQ�YLFWLPL]HG�RU�WUDXPDWL]HG�LQ�VLJQL¿FDQW�ZD\V�´���
Levitt, VXSUD note 104.

117 See Randall & Haskell, VXSUD� QRWH� ���� DW� ���� �³:LWKRXW� WKUHDW� RI�
traditional criminal punishment and loss of connection to others, perpetrators of crime 
KDYH�D�EHWWHU�FKDQFH�RI�GHYHORSLQJ�HPSDWK\«��´��

118 See generally Building a Safe and Humane Community, can. VeTeRInaRy 
med. ass’n., KWWSV���ZZZ�FDQDGLDQYHWHULQDULDQV�QHW�SROLF\�DGYRFDF\�DEXVH�EXLOGLQJ�
VDIH�FRPPXQLW\��ODVW�YLVLWHG�0D\�����������

119 Intervention Programs, anImals & soc’y InsT. �$XJ��� ������ https://
ZZZ�DQLPDOVDQGVRFLHW\�RUJ�ZS�FRQWHQW�XSORDGV���������-DLO�'LYHUVLRQ�3URJUDPV�
IRU�$QLPDO�$EXVH�SGI (“There are few alternatives to hold perpetrators accountable 
and reduce the likelihood that they will repeat the behavior. Most people who have 
DEXVHG�QHJOHFWHG�DQLPDOV�UHFHLYH�QRWKLQJ�PRUH�WKDQ�D�VPDOO�¿QH��7KH�UHVXOW�LV�D�JDS�LQ�
PHDQLQJIXO�DOWHUQDWLYHV�IRU�DQLPDO�FUXHOW\�FDVHV�´���HPSKDVLV�RPLWWHG��

120 See 0D\D�*XSWD� HW� DO�, Interventions with Animal Abuse Offenders in 
PalgRaVe InTeRnaTIonal handBook of anImal aBuse sTudIes ����3DOJUDYH�0DFPLOODQ�
8.��������³>,@QFUHDVLQJ�MXVWLFH�V\VWHP�DZDUHQHVV�RI�DQLPDO�DEXVH�LQWHUYHQWLRQV�PD\�
be the appropriate next step—though hopefully in concurrence with greater progress 
in developing more empirically supported interventions to which the justice system 
may refer offenders and in increasing the number of practitioners willing to provide 
WKHP�´��   

121 'HEUD� /�� 0XOOHU�+DUULV�� $QLPDO� 9LROHQFH� &RXUW�� $� 7KHUDSHXWLF�
-XULVSUXGHQFH�%DVHG�3UREOHP�6ROYLQJ�&RXUW�IRU�WKH�$GMXGLFDWLRQ�RI�$QLPDO�&UXHOW\�
Cases Involving Juvenile Offenders and Animal Hoarders, 17 anImal l. 313, 315 
��������³7KH�FULPLQDO�MXVWLFH�V\VWHP¶V�FXUUHQW�PHWKRG�RI�GHDOLQJ�ZLWK�FDVHV�LQYROYLQJ�
acts of violence against animals is to use the traditional criminal court proceedings. 
These proceedings make use of existing state animal cruelty laws, for which the 
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immediately returned to their communities with little to no other 
opportunities for meaningful programming.122 Accordingly, many 
cruelty offenders are not receiving resources, tools, or skills that allow 
them to address the reasons for their cruelty before returning to their 
communities.123 Through engaging communities, restorative justice can 
help target societal issues related to animal cruelty, including providing 
education and resources.124 Moreover, restorative justice can help with 
UH�DFFOLPDWLQJ�RIIHQGHUV�EDFN�LQWR�WKHLU�FRPPXQLWLHV��SDUWLFXODUO\�ZLWK�
D� VXSSRUW� QHWZRUN� ZKLFK� FRXOG� EH� H[WUHPHO\� EHQH¿FLDO� LQ� UHGXFLQJ�
recidivism.125 In addition, during the restorative justice process, animal 
cruelty offenders will learn how their cruel treatment of animals affects 
the community as a whole.126 Certainly, the animal victim’s experiences 
are of utmost importance, but offenders must learn that animal cruelty 
has societal implications, such as links with other forms of interpersonal 
violence and affecting the mental health of witnesses of animal abuse, 
especially children.127 

iv.  whAt could restorAtive justice looK liKe in 
AnimAl cruelty cAses?

This article will apply three existing models to animal cruelty 
and adapt them accordingly. It is worth reiterating that restorative 
justice will not be applicable to all cruelty cases or offenders. However, 
exploring the possibilities can still be incredibly valuable.

resulting punishments are often very short jail sentences, usually with time served, or 
QRPLQDO�¿QHV�´��

122 See id.; See generally Kabbany, VXSUD note 95. 
123 See Intervention Programs, VXSUD note 119.   
124 See Leena Kurki, ,QFRUSRUDWLQJ�5HVWRUDWLYH�DQG�&RPPXQLW\�-XVWLFH�,QWR�

American Sentencing and Corrections, u.s. deP’T JusT.: senTencIng & coRRecTIons 
�� �6HSW��� ������� KWWSV���ZZZ�RMS�JRY�SGI¿OHV��QLM��������SGI� �³0RVW� DGYRFDWHV� RI�
UHVWRUDWLYH� MXVWLFH�DJUHH� WKDW� LW� LQYROYHV�¿YH�EDVLF�SULQFLSOHV�>ZKLFK� LQFOXGHV@��FDVH�
GLVSRVLWLRQ�VKRXOG�EH�EDVHG�SULPDULO\�RQ�WKH�YLFWLP¶V�DQG�WKH�FRPPXQLW\¶V�QHHGV«�´��

125 Rebecca Beitsch, &DQ�5HVWRUDWLYH�-XVWLFH�+HOS�2IIHQGHUV�5HLQWHJUDWH�,QWR�
Society?, PBS �-XO\������������KWWSV���ZZZ�SEV�RUJ�QHZVKRXU�QDWLRQ�FDQ�UHVWRUDWLYH�
MXVWLFH�KHOS�RIIHQGHUV�UHLQWHJUDWH�VRFLHW\��GLVFXVVLQJ�KRZ�UHVWRUDWLYH�MXVWLFH�SUDFWLFHV�
KDYH�KHOSHG�RIIHQGHUV�UH�HQWHU�VRFLHW\�E\�QRW�RQO\�KROGLQJ�WKHP�DFFRXQWDEOH��EXW�DOVR�
providing opportunities for offenders to connect with community members and create 
D�QHZ�VXSSRUW�V\VWHP���

126 See Allie Phillips & Randall Lockwood, Investigating & Prosecuting 
Animal Abuse, naT’l dIsT. aTT’ys ass’n� ��� �������� KWWSV���ZZZ�VKHULIIV�RUJ�
SXEOLFDWLRQV�1'$$�/LQN�0RQRJUDSK�SGI� �GLVFXVVLQJ� WKH� LPSDFW� KRDUGLQJ� KDV� RQ�
FRPPXQLWLHV��VXFK�DV�FRVWV�DQG�WKH�DPRXQW�RI�DVVLVWDQFH�IURP�PDQ\�RUJDQL]DWLRQV�WKDW�
LV�UHTXLUHG���

127 See McDonald, VXSUD note 107.
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a. Victim-Offender Dialogues

9LFWLP�RIIHQGHU�GLDORJXHV�FDQ�EH�XVHG�LQ�DQLPDO�FUXHOW\�FDVHV��
even if animals communicate in ways we cannot understand.128 In cases 
involving animal victims, surrogate victims will participate in the 
process.129 This is not unique to animal cruelty crimes; in fact, surrogate 
victims have been used in other types of cases, including “homicide 
or crimes against legal persons like a company or a school.”130 “[T]
KH�ÀH[LELOLW\�WKDW�WKH�UHVWRUDWLYH�MXVWLFH�DSSURDFK�RIIHUV´�DOORZV�IRU�LW�
to be adapted to many situations.131 Likely, the surrogate victim will 
EH� DQ� DQLPDO¶V� RZQHU�� LI� WKH� RZQHU�ZDV� QRW� WKH� RIIHQGHU��2WKHUZLVH��
veterinarians will likely represent the animal victim.132 Veterinarians are 
in an ideal position to represent animal victims because they can speak 
to animal physiology, impacts of violence and neglect on an animal, and 
best care practices for animals. 

Arguably, animal victims may not gain what human victims gain 
from restorative justice due to the nature of the process, but it can still 
be valuable, particularly for offenders because they can learn a great 
deal and, in turn, this can protect future animal victims.133Animals may 

128 Carrie Packwood Freeman et al., Giving Voice to the “Voiceless:” 
,QFRUSRUDWLQJ�1RQKXPDQ�$QLPDO�3HUVSHFWLYHV�DV�-RXUQDOLVWLF�6RXUFHV, 12 JouRnalIsm 
sTudIes, 2� ������� �³(PSLULFDO� UHVHDUFK� KDV� FOHDUO\� VKRZQ� WKDW� RWKHU� DQLPDOV� KDYH�
LQWHUHVWV��GHVLUHV��DQG�FRJQLWLYH��HPRWLRQDO��DQG�PRUDO�LQWHOOLJHQFHV�´��

129 Surrogate victims are used when crimes do not have victims who have 
a voice in the “traditional” sense. While this has not been applied to crimes against 
animals, nothing is preventing it. See Hon. Brian J. Preston, The Use of Restorative 
Justice for Environmental Crime, 35 cRIm. l.J., 14���� ������� DYDLODEOH� DW� KWWSV���
SDSHUV�VVUQ�FRP�VRO��SDSHUV�FIP"DEVWUDFWBLG ����������³,Q�SUDFWLFH��QDWXUDO�REMHFWV��
such as rivers and trees, have been represented successfully by a surrogate victim in 
UHVWRUDWLYH�MXVWLFH�FRQIHUHQFHV�´���

130 u.n. off. of dRugs & cRIme, VXSUD note 20 at 61. 
131 Chaitanya Motupalli, Intergenerational Justice, Environmental Law, and 

Restorative Justice, 8 wash. J. of enTl. l. & Pol’y�������������������
132 Typically, a surrogate victim is someone who can convey and represent 

the victim’s interests. u.n. off. of dRugs & cRIme, VXSUD note 20 at 61. 
133 See generally Jeff Bouffard, et al., The Effectiveness of Various 

Restorative Justice Interventions on Recidivism Outcomes Among Juvenile Offenders, 
15 youTh VIolence & JuV. JusT.��������������GLVFXVVLQJ�WKH�HIIHFWLYHQHVV�RI�D�QXPEHU�
RI� UHVWRUDWLYH� MXVWLFH� SURJUDPV� LQ� \RXWK� RIIHQGHUV��� see sheRman & sTRang, VXSUD 
QRWH�����DW�����GLVFXVVLQJ�WKH�UHVXOWV�RI�VHYHUDO�H[SHULPHQWV�FRPSDULQJ�RIIHQGHUV�ZKR�
completed restorative justice programming with those who did not, which showed 
that restorative justice worked most consistently to reduce repeat offending with 
YLROHQW�FULPH����7KHUH�LV�QR�UHVHDUFK�VXSSRUWLQJ�WKH�HIIHFWLYHQHVV�RI�UHVWRUDWLYH�MXVWLFH�
SURJUDPV�VSHFL¿FDOO\�IRU�DQLPDO�FUXHOW\�RIIHQGHUV��+RZHYHU��XVLQJ�DYDLODEOH�UHVHDUFK�
examining the effectiveness of restorative justice programs on recidivism generally, an 
argument can be made that a restorative justice program for animal cruelty offenders 
could reduce recidivism and curtail future animal cruelty. 
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VWLOO�JDLQ�VRPHWKLQJ�IURP�WKLV�SURFHVV��VXFK�DV�EHLQJ�WKH�EHQH¿FLDU\�RI�D�
trust that is set up for the animal’s ongoing care, or being removed from 
harmful environments.   

Animal victims should not be placed in physical, emotional, or 
mental danger, so animal victims—or any animal—should not be forced 
to interact with the people who committed violence against them.134 
Using surrogate victims in animal cruelty cases allows cruelty offenders 
WR�KHDU��¿UVWKDQG��WKH�SDLQ��KDUP��DQG�VXIIHULQJ�WKH\�FDXVHG�WR�WKH�DQLPDO�
victim.135 Surrogate victims can articulate the physiological pain animals 
H[SHULHQFH�DQG�WKH�SRVW�WUDXPDWLF�VWUHVV�GLVRUGHU�WKH\�VXIIHU�DIWHU�EHLQJ�
harmed.136 It is important to note that animal pain physiology, though 
differing in certain ways from that of humans, operates in largely the 
same way as human pain physiology.137 While this may be obvious to 
some, for others, it is not.138 Teaching offenders—particularly those who 
have committed offenses like neglect because of a lack of understanding 
what animals need—can be incredibly powerful and make a difference.139 

Research on animal behavior and cognition shows that animals 

134 *XSWD�HW�DO���VXSUD�QRWH������DW�����QRWLQJ�WKH�HWKLFDO�DQG�VDIHW\�UHDVRQV�
interventions for animal cruelty offenders usually do not recommend contact with the 
DQLPDO�YLFWLP���,W� LV�LPSHUDWLYH�WKDW�DQLPDO�YLFWLPV�DUH�QRW�UH�YLFWLPL]HG��+RZHYHU��
there may be instances where an intervention using an animal is “carefully structured 
[in a] supervised setting” that poses little risk to the animal and this may be valuable for 
both the animal victim, who can view the offender making amends, and the offender, 
who can potentially develop a positive relationship and view of animals. Id. 

135 See u.n. off. of dRugs & cRIme, VXSUD�QRWH�����DW���� �7KH�VXUURJDWH�
victim will communicate the animal victim’s physical, emotional, and mental pain to 
WKH�RIIHQGHU��

136 See Levitt, VXSUD� QRWH� ����� DW� ���� �³376'�OLNH� V\PSWRPV� KDYH� EHHQ�
IRXQG� LQ� D� YDULHW\� RI� VSHFLHV� LQFOXGLQJ� FKLPSDQ]HHV�� HOHSKDQWV�� SDUURWV��PLFH�� DQG�
GRJV�´��

137 See Bernard E. Rollin, The Unheeded Cry: Animal Consciousness, anImal 
PaIn & scI.������������������Vee also Andrew Rowan, Of Mice, Models and Men: A 
Critical Evaluation of Animal Research���������������

138 See Dustin A. Richardson, 9HWHULQDULDQV� DQG� 7KHLU� 3HUFHSWLRQ� RI� WKH�
Treatment of Animal Abuse Cases in the Criminal Justice System������������DYDLODEOH�
at KWWSV���LU�OLEUDU\�LOOLQRLVVWDWH�HGX�FJL�YLHZFRQWHQW�FJL"DUWLFOH ����	FRQWH[W HWG 
�³>'U��)DXON@�VWDWHG�WKDW�VRPH�SHRSOH�EHOLHYH�DQLPDOV�GR�QRW�IHHO�SDLQ�RU�WKH\�EHOLHYH�
animals possess an extremely high tolerance for pain and, as such, fail to provide 
SURSHU�FDUH�IRU�WKHLU�SHWV��WKXV�QHJOHFWLQJ�WKHP�´��

139 See Benchmark Animal Rehabilitative Curriculum, Endorsements & 
Testimonials, B.a.R.c. KWWS���EDUFHGXFDWLRQ�RUJ�UHIHUULQJ�DJHQFLHV�HQGRUVHPHQWV�
WHVWLPRQLDOV��ODVW�YLVLWHG�-XQH������������SURYLGLQJ�WHVWLPRQLDOV�IURP�ODZ�HQIRUFHPHQW�
and prosecutors who discuss the importance of providing resources and education to 
DQLPDO�FUXHOW\�RIIHQGHUV��³'XULQJ�P\����SOXV�\HDUV�DV�D�SURVHFXWRU��,�UHYLHZHG�DQG�
prosecuted thousands of animal cruelty cases. The majority of defendants in those 
FDVHV�ZRXOG� KDYH� JUHDWO\� EHQH¿WWHG� IURP� D� SURJUDP«(GXFDWLQJ� SHRSOH� DERXW� WKH�
KXPDQH� WUHDWPHQW� RI� DQLPDOV� FDQ� RIWHQ� EH�PXFK�PRUH� HIIHFWLYH�� DQG� KDYH� ORQJHU�
ODVWLQJ�HIIHFWV��WKDQ�LQFDUFHUDWLRQ��¿QHV��RU�FRPPXQLW\�VHUYLFH�´�� 
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expect to be treated fairly.140 Certain animal species “possess some 
VRUW� RI� SURWR�PRUDOLW\´� DQG� ³GHYHORS� VRPHWKLQJ� VLPLODU� WR� RXU� VHQVH�
of justice through prolonged relations with humans.”141 Arguably, this 
shows that animals not only suffer physically, but suffer emotionally 
when “their needs and desires are unjustly not met.”142 “Furthermore, 
D� FRQVLGHUDEOH� QXPEHU� RI� QRQ�KXPDQ� DQLPDOV� FDQ� UHEXLOG� WUXVW� IURP�
a compensatory arrangement.”143 This is especially true for companion 
animals who interact frequently with humans.144 Data also indicates that 
animals with higher cognitive abilities are able to rebuild “trust after a 
ZURQJ�LV�FRPPLWWHG�DJDLQVW�WKHP�LI�WKH�ZURQJGRHU�PRGL¿HV�KLV�DWWLWXGH�
enough to convince the animal that he will not commit another wrong 
against the animal.”145 As previously mentioned, this is not to say that 
the responsibility to forgive is on the animal victim, rather that not only 
do animals deserve to be treated fairly, but that they expect it. When this 
expectation is broken, the harm that results must be repaired.

b. Talking Circles

Talking circles can be an important tool in animal cruelty cases 
for two reasons. First, underlying reasons for animal cruelty are often 
systemic since some communities may not have the knowledge or 
resources to adequately care for animals.146 Cruelty is often a learned 
behavior that starts at an early age.147 Juveniles who harm animals may 
not face intervention and this can have ripple effects for how they treat, 
and view, animals in the future.148 

140 Mosquera, VXSUD note 4. 
141 Id.
142 Id.
143 Id.
144 Id. 
145 Id. �³>$QLPDOV�ZLWK�KLJKHU� FRJQLWLYH�DELOLWLHV@� DUH�DEOH� WR�H[SHULHQFH�D�

UHEXLOGLQJ�RI�WUXVW�DIWHU�D�ZURQJ�LV�FRPPLWWHG�WR�WKHP�LI�WKH�ZURQJGRHU�PRGL¿HV�KHU�
attitude in the right way so that the animal [who] was wronged in the past can abandon 
the expectation that a similar wrong will be committed again in the future by the old 
RIIHQGHU²RU�E\�DQ\�RWKHU�KXPDQ�VLPLODU�WR�WKH�RIIHQGHU��RU�ZKR�IXO¿OOV�D�VLPLODU�UROH�
DV�WKH�RIIHQGHU�XVHG�WR�KDYH�ZLWK�WKLV�DQLPDO�´��

146 See Reese et al., Animal Cruelty and Neighborhood Conditions, anImals, 
4� �1RY����������FLWLQJ�UHVHDUFK�WKDW�VKRZHG�³JHQHUDO�µFRPPXQLW\�KDUGVKLS¶�VXFK�DV�
crowded housing, poverty, low income, percent of residents without a high school 
diploma, crime, and dependent children and seniors” was associated with a prevalence 
RI�DQLPDO�FUXHOW\��

147 Roshni Trehan Ladny & Laura Meyer, Traumatized Witnesses: Review of 
&KLOGKRRG�([SRVXUH�WR�$QLPDO�&UXHOW\, J. chIld & adolescenT TRauma����-XO\�����
������

148 Melissa Bright et al., Animal Cruelty As An Indicator of Family Trauma: 
8VLQJ�$GYHUVH�&KLOGKRRG�([SHULHQFHV�7R�/RRN�%H\RQG�&KLOG�$EXVH�$QG�'RPHVWLF�
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Second, talking circles expand the involvement of key players,149  
which can assist in rehabilitating animal cruelty offenders since social 
service providers and mental health practitioners can participate in ways 
they may be unable to in traditional court proceedings, by proactively 
creating a dialogue with the offender and his community.150 They 
can educate the offender and his community on available resources, 
underlying traumas they have experienced, and, most importantly, the 
humane treatment of animals.151 Talking circles can bridge a current gap 
since cruelty offenders are often released back into their communities 
without resources or knowledge on how to treat their underlying causes 
of cruelty.152�³'LVFXVVLRQV�DURXQG�DQLPDO�ZHOIDUH�DQG�VDIHW\�FDQ�EHQH¿W�
both offenders and their communities at large;”153 particularly if there 
are systemic issues prevalent in communities that can be addressed, like 
a lack of resources or how animals are viewed and used.154 If resources 
are lacking in communities, talking circles can provide opportunities 
WR� EUDLQVWRUP� PXFK�QHHGHG� UHVRXUFHV�� VXFK� DV� ORZ�FRVW� YHWHULQDU\�
services, and forge connections with those who can implement them.155 

Violence, 76 chIld aBuse & neglecT������������������³&KLOGUHQ�ZRXOG�EHQH¿W�IURP�
LQWHUYHQWLRQ�WR�SUHYHQW�WKHP�EHFRPLQJ�SHUSHWUDWRUV�RI�FUXHOW\�RU�YLROHQFH�´���

149 zehR, VXSUD note 11, at 65.
150 See generally Kurki, VXSUD� QRWH� ����� DW� �� �QRWLQJ�7H[DV¶V�&RPPXQLW\�

Justice Task Force includes “representatives of criminal justice agencies, social 
DQG� KHDOWK� VHUYLFHV�� DQG� FRPPXQLW\� RUJDQL]DWLRQV´� DQG� DVVLVWV� LQ� ³SUHSDU>LQJ@� D�
&RPPXQLW\�-XVWLFH�3ODQ�´���:LWK�7H[DV�DV�DQ�H[DPSOH��WDONLQJ�FLUFOHV�FDQ�LQFRUSRUDWH�
mental health clinicians and social service workers to engage with offenders in a more 
meaningful, impactful way. Further this dialogue can help tailor plans that address and 
meet the needs of the offender. 

151 See�*XSWD�HW�DO���VXSUD�QRWH������DW����³,I�UHVSRQGLQJ�WR�>DQLPDO�FUXHOW\@�
ZLWK�DQ�LQWHUYHQWLRQ�IRFXV��H�J���LQVWLOOLQJ�EHWWHU�NQRZOHGJH�RI�DQLPDO�FDUH��HOLPLQDWHV�
the reasons for the harmful behavior, it may be an effective and welcome alternative 
IRU�D�VLJQL¿FDQW�VXEVHW�RI�RIIHQGHUV«��´��

152 See id.�DW����³>,@QFDUFHUDWLRQ�PD\�QRW�EH�D�FRPSOHWH�VROXWLRQ�IRU�SURWHFWLQJ�
animalV�IURP�IXWXUH�KDUP«WKH�SULQFLSOHV�RI�EDODQFHG�DQG�UHVWRUDWLYH�MXVWLFH�HPSKDVL]H�
not only offender accountability and community safety, but also the improvement of 
RIIHQGHU�IXQFWLRQLQJ�´��

153 'DZQD�.RPRURVN\�	�.HUL�.��2¶1HDO��7KH�'HYHORSPHQW�RI�(PSDWK\�DQG�
Pro-Social Behavior Through Humane Education, Restorative Justice, and Animal-
Assisted Programs��������conTemP. JusT. ReV. ����������������

154 Reese et al., VXSUD note 146; see generally zehR VXSUD note 11, at 65 
�³3DUWLFLSDQWV�PD\� DGGUHVV� VLWXDWLRQV� LQ� WKH� FRPPXQLW\� WKDW� DUH� JLYLQJ� ULVH� WR� WKH�
offense…the obligations that the community might have, community norms, or other 
UHODWHG�FRPPXQLW\�LVVXHV�´��

155 See�3DXO�0F&ROG��'HS¶W��RI�6RF��	�&ULP��-XVW���2OG�'RPLQLRQ�8QLYHUVLW\��
Restorative Justice: The Role of the Community, Paper presented to the Acad. of 
&ULP��-XVW��6FL��$QQ��&RQI���0DUFK��������³6WURQJ�>U@UHVWRUDWLYH�>M@XVWLFH�SURJUDPV�
DUH�FKDUDFWHUL]HG�E\�DQ�HQYLURQPHQW�WKDW�LQFOXGHV�ORFDO�FRPPXQLW\�FRQWURO��9LFWLP�
offender reconciliation programs which have been most likely to succeed respond to 
community needs and local culture; where planning and implementation remain local 
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c. Community Restorative Boards

Animal cruelty cases are notorious for not being prosecuted, 
although there is a lack of data on exact numbers of cases prosecuted 
versus cases not prosecuted.156�2QH�RIWHQ�FLWHG�UHDVRQ�IRU�FUXHOW\�FDVHV�
QRW�EHLQJ�SURVHFXWHG�LV�WKDW�PDQ\�SURVHFXWRUV¶�RI¿FHV�DUH�XQGHU�VWDIIHG�
DQG�RU�XQGHU�IXQGHG�157 With resources already stretched thin in some 
RI¿FHV��SURVHFXWRUV�RIWHQ�¿QG� WKHPVHOYHV� ODFNLQJ� WKH�NQRZOHGJH�DQG�
resources to successfully prosecute animal cruelty cases.158 Because 
many cruelty cases are not prosecuted, it is wise to consider alternatives 
to, or in conjunction with, prosecution.

A hybrid model of restorative justice could look like a 
&RPPXQLW\� 5HVWRUDWLYH� %RDUG� �&5%�� ZKHUH� RIIHQGHUV� VWDUW� LQ� WKH�
criminal justice system by being formally charged, but then are diverted 
out.159 CRBs would comprise of a small group of community members 
ZKR�KDYH�FRPSOHWHG� WUDLQLQJ�DQG�FRQGXFW�SXEOLF�� LQ�SHUVRQ�PHHWLQJV�
with offenders.160 During the meeting, board members would discuss 
the nature of the offense and negative consequences with the offender.161 
Then, board members would propose sanctions, which they discuss with 
the offender with input from the surrogate animal victim, to develop a 
timeline for completion.162 

In animal cruelty cases, offenders would participate in CBRs 
with the goal of rehabilitation. CBRs would reach out to mental health 
experts, veterinarians, and social service providers to propose appropriate 
sanctions for cruelty offenders that hold cruelty offenders accountable 

LQLWLDWLYHV��ZKHUH�VHUYLFHV�PDNH�XVH�RI��RU�ZRUN�FORVHO\�ZLWK��ORFDO�UHVRXUFHV�´��
156 See anImal legal def. fund, Why Prosecutors Don’t Prosecute, 

KWWSV���DOGI�RUJ�DUWLFOH�ZK\�SURVHFXWRUV�GRQW�SURVHFXWH�� �ODVW� YLVLWHG� 0DU�� ���� ������
�VXJJHVWLQJ�UHDVRQV�ZK\�SURVHFXWRUV�GR�QRW�DOZD\V�FKDUJH�DQLPDO�FUXHOW\�FDVHV��

157 See id. 
158 Id.
159 See Kurki, VXSUD�QRWH������DW����GLVFXVVLQJ�9HUPRQW¶V�UHSDUDWLYH�SUREDWLRQ�

program that begins with a judge sentencing a defendant to complete a reparative 
SURJUDP�DIWHU�D�¿QGLQJ�RI�JXLOW��

160 

161 Id.
162 Id.

   Community Restorative Boards, NACRJ, https://nacrj.org/index.php? 
RSWLRQ FRPBHDV\IROGHUOLVWLQJSUR	YLHZ GRZQORDG	IRUPDW UDZ	GDWD H1S1N 
(�3Z]$0[E�.�%1,R/;�*F2�$8-LK[�$Q.FVGGG,79VO]KK&I+IF=%8�[;Q[ 
�BN�*VV6IZ,X(=TKT�O')I'X)V(�YDHZ�%6*�,�8<�[��L]H.I'J1GV'T;80E 
$�1L/K$'26]68J64M(B�D1JBZ0H(/EES(��98=��=-9J7$G\�]D*LT/5<< 
�GD3P�T[/�0=�1/3�1ZM3J�2[WB\W]U0�'GU;49�U9��<IE5(U&��1\�;DY2� 
YS[<:=T2I.U*XMN)SH1R�5IP).80�V]DW,���G�O�9(,7ZG/;�O%&G�QX9'�BJ 
*5Y�-%� �ODVW� YLVLWHG�0DU�� ���� ������ �³$� FRPPXQLW\� UHVWRUDWLYH� ERDUG� W\SLFDOO\� LV�
FRPSRVHG�RI�D�VPDOO�JURXS�RI�FLWL]HQV��SUHSDUHG�IRU�WKLV�IXQFWLRQ�E\�LQWHQVLYH�WUDLQLQJ��
ZKR�FRQGXFW�SXEOLF��IDFH�WR�IDFH�PHHWLQJV�ZLWK�RIIHQGHUV�VHQWHQFHG�E\�WKH�FRXUW�WR�
SDUWLFLSDWH�LQ�WKH�SURFHVV�´��
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and build a coalition that focuses on treatment, rehabilitation, and 
education by providing cruelty offenders with resources, knowledge, 
and tools.163 Currently, the criminal justice system employs a host of 
these experts to build cases against cruelty offenders.164 CBRs would 
also use status conferences to ensure that offenders are adhering to their 
WLPHOLQHV��DFWLQJ�DV�D�PRGL¿HG�IRUP�RI�SUREDWLRQ�165

iv. considerAtions in using restorAtive justice 

While there are valid reasons for using restorative justice, 
there are considerations that must be addressed before applying 
restorative justice. First, there is not a tremendous amount of data on the 
effectiveness of restorative justice.166 In part, this is because restorative 
justice is not used very often in the U.S. criminal justice system, outside 
of the juvenile justice system.167 This, alone, should not dissuade the use 
of restorative justice. Measures of success may differ based on who is 
FROOHFWLQJ�GDWD�DQG�KRZ�VXFFHVV�LV�GH¿QHG�168 The data that is available 

163 See generally Kurki, VXSUD� QRWH� ����� DW� �� �QRWLQJ�7H[DV¶V�&RPPXQLW\�
Justice Task Force includes “representatives of criminal justice agencies, social 
DQG� KHDOWK� VHUYLFHV�� DQG� FRPPXQLW\� RUJDQL]DWLRQV´� DQG� DVVLVWV� LQ� ³SUHSDU>LQJ@� D�
&RPPXQLW\�-XVWLFH�3ODQ�´���([WUDSRODWLQJ�RQ�7H[DV¶V�&RPPXQLW\�-XVWLFH�7DVN�)RUFH��
a similar task force that brings together mental health experts, veterinarians, and social 
service providers can be convened for CBRs. 

164 See Criminal Justice, anImal legal def. fund, https://aldf.org/how_we_
ZRUN�FULPLQDO�MXVWLFH���ODVW�YLVLWHG�0D\������������GHWDLOLQJ�YDULRXV�FULPLQDO�MXVWLFH�
stakeholders who are integral in animal cruelty cases, including “prosecutors, law 
HQIRUFHPHQW��DQG�YHWHULQDULDQV«��´��

165 See Kurki, VXSUD�QRWH������DW����GLVFXVVLQJ�9HUPRQW¶V�UHSDUDWLYH�SUREDWLRQ�
SURJUDP�WKDW�XWLOL]HV�UHVWRUDWLYH�MXVWLFH�SULQFLSOHV��LQFOXGLQJ�ERDUG�PHPEHUV�PHHWLQJ�
with the victim and offender, discussing the impacts of the crime on the victim and 
community, creating a contract—or a sentence—that the offender must complete, and 
IROORZ�XS�PHHWLQJV�WKH�RIIHQGHU�PXVW�DWWHQG�ZLWK�WKH�ERDUG���

166 Rugge,�VXSUD�QRWH�����DW�����³>7@KH�PDLQ�OLPLWDWLRQ�RI�UHVWRUDWLYH�MXVWLFH�
LV�WKDW�WKH�ERG\�RI�UHVHDUFK�WKDW�FXUUHQWO\�H[LVWV�LV�VWLOO�LQ�LWV�LQIDQF\�´��

167 See�0DUN�6��8PEULHW�	�-HDQ�*UHHQZRRG��Guidelines for Victim-Sensitive 
Victim-Offender Mediation: Restorative Justice Through Dialogue, u.s. deP’T. of 
JusT.: offIce of JusT. PRogRams����$SU���������FLWLQJ�UHVHDUFK�WKDW�VKRZHG�����YLFWLP�
RIIHQGHU�PHGLDWLRQ�SURJUDPV�H[LVWHG�LQ�WKH�8�6��LQ��������see also Marilyn Armour, 
Restorative Justice: Some Facts and History, chaRTeR foR comPassIon, https://
FKDUWHUIRUFRPSDVVLRQ�RUJ�UHVWRUDWLYH�MXVWLFH�UHVWRUDWLYH�MXVWLFH�VRPH�IDFWV�DQG�
history �ODVW�YLVLWHG�0D\������&LWLQJ�UHVHDUFK�WKDW�VKRZHG�WKLUW\�VWDWHV�³HLWKHU�>KDG@ 
restorative justice principles in their mission statements and policy plans or legislation 
promoting a more balanced and restorative juvenile justice system.”).

168 Kurki, VXSUD�QRWH������DW����³/LWWOH�HYDOXDWLRQ�UHVHDUFK�LV�DYDLODEOH��DQG�
there is no consensus on how to measure “success.” Most advocates contend that 
recidivism is not the correct or only measure. Evaluations might also consider such 
measures as victim and offender satisfaction, amounts of restitution or community 
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WHQGV�WR�VKRZ�WKDW�YLFWLPV�DUH�JHQHUDOO\�VDWLV¿HG�ZLWK�UHVWRUDWLYH�MXVWLFH��
in large part due to having deliberative and meaningful opportunities to 
heal169 and restorative justice can, in fact, reduce reoffending.170

6HFRQG��LW�LV�LPSHUDWLYH�WKDW�YLFWLPV�DUH�QRW�UH�YLFWLPL]HG�GXULQJ�
the process. For a truly restorative approach, victims must be engaged 
and prepared to participate.171 Even if victims are willing to participate, 
WKH\�PD\�VWLOO�H[SHULHQFH�VRPH�SRVW�WUDXPDWLF�VWUHVV�RU�RWKHU�DIWHU�HIIHFWV�
IURP�YLFWLPL]DWLRQ�172�,W�LV�YLWDO�WKDW�WKLV�LV�UHFRJQL]HG�E\�DOO�SDUWLFLSDQWV�
prior to engaging in the restorative justice process and if at any time a 
victim feels overwhelmed or wishes not to pursue restorative justice 
at any point, then they can end their participation.173 Facilitators and 
FULPLQDO� MXVWLFH� V\VWHP� VWDNHKROGHUV� VKRXOG� EH� FRJQL]DQW� RI� WKLV� DQG�
employ alternatives, such as surrogate victims, in cases where victims 
are not ready, willing, or able to participate.174

Third, restorative justice is not appropriate for all crimes.175 
For example, Colorado precludes restorative justice from being used 
in domestic violence cases.176 There are worries that certain types of 
crimes, particularly ones involving interpersonal violence, may not 
be ideal because there may be inherent power imbalances.177 While 
traditional restorative justice models may not be suitable for all crimes, 

VHUYLFH�� UDWHV� DW� ZKLFK� UHSDUDWLYH� DJUHHPHQWV� DUH� IXO¿OOHG�� OHYHOV� RI� YROXQWHHU�
SDUWLFLSDWLRQ�DQG�FRPPXQLW\�DFWLRQ��DQG�YLFWLPV¶�DQG�RIIHQGHUV¶�TXDOLW\�RI�OLIH�´��

169 sheRman & sTRang, VXSUD note 50, at 22; Cara Tabachinick, When 
&ULPLQDOV�DQG�9LFWLPV�0HHW��%RWK�3DUWLHV�&DQ�%HQH¿W, scI. am. mInd (sept. 14, 2014), 
KWWSV���ZZZ�VFLHQWL¿FDPHULFDQ�FRP�DUWLFOH�ZKHQ�FULPLQDOV�DQG�YLFWLPV�PHHW�ERWK�
SDUWLHV�FDQ�EHQH¿W���GLVFXVVLQJ�D�VWXG\�WKDW�H[DPLQHG�WKH�HIIHFWV�RI�UHVWRUDWLYH�MXVWLFH�
on burglary victims. “About a quarter of the victims who went through the criminal 
MXVWLFH�V\VWHP�VKRZHG�FOLQLFDO�V\PSWRPV�RI�SRVW�WUDXPDWLF�VWUHVV��EXW�RQO\����SHUFHQW�
RI�WKH�JURXS�ZKR�DOVR�KDG�UHVWRUDWLYH�MXVWLFH�FRQIHUHQFHV�KDG�V\PSWRPV�´��

170 Lloyd & Borrill, VXSUD note 79.
171 See zehR, VXSUD� QRWH� ���� DW� ��� �³$FKLHYLQJ� >WKH� JRDOV� RI� UHVWRUDWLYH�

MXVWLFH@�UHTXLUHV�WKDW�YLFWLPV�DUH�LQYROYHG�LQ�WKH�SURFHVV�DQG�FRPH�RXW�RI�LW�VDWLV¿HG�´��
172 Dean Kilpatrick & Ron Acierno, Mental Health Needs of Crime Victims: 

(SLGHPLRORJ\�DQG�2XWFRPHV, 16 J. TRaumaTIc sTRess���������������FLWLQJ�UHVHDUFK�
LQGLFDWLQJ� ��� SHUFHQW� RI� FULPH� YLFWLPV� H[SHULHQFHG� OLIHWLPH� SRVW�WUDXPDWLF� VWUHVV�
GLVRUGHU��

173 8PEULHW�	�*UHHQZRRG��VXSUD note 168, at 8.
174 zehR, VXSUD�note 11, at 67.
175 See Rugge, VXSUD�QRWH�����DW�����³5HVHDUFK�FRQWLQXHV� WR�H[SORUH�ZKHQ�

UHVWRUDWLYH�MXVWLFH�ZRUNV�DQG�IRU�ZKRP��DQG�LQ�ZKDW�FLUFXPVWDQFHV�´��
176 See eRIe coloRado, Restorative Justice Program, https://www.erieco.

JRY�����5HVWRUDWLYH�-XVWLFH�3URJUDP��ODVW�YLVLWHG�0D\������������VWDWLQJ�WKDW�VH[XDO�
assault and domestic violence cases are excluded from Colorado’s Restorative Justice 
3URJUDP�.

177 See ausTRalIan InsT. of cRImInology, Challenges Faced in the 
,PSOHPHQWDWLRQ�DQG�$SSOLFDWLRQ�RI�5HVWRUDWLYH�-XVWLFH, https://aic.gov.au/publications/
USS�USS����FKDOOHQJHV�IDFHG�LPSOHPHQWDWLRQ�DQG�DSSOLFDWLRQ�UHVWRUDWLYH�MXVWLFH.
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HOHPHQWV� RI� UHVWRUDWLYH� MXVWLFH� �LQFOXGLQJ�YLFWLP� UHFRJQLWLRQ�� KHDOLQJ��
DQG� DFFRXQWDELOLW\�� FDQ� EH� LQIXVHG� WKURXJKRXW� YDULRXV� SRLQWV� LQ� WKH�
criminal justice system.178 Restorative justice is still fairly new, so there 
may be opportunities to continue to explore where, and to what degree, 
restorative justice options make sense. 

)RXUWK��VRPH�PD\�EH�XQFRPIRUWDEOH�XWLOL]LQJ�UHVWRUDWLYH�MXVWLFH�
in animal cruelty cases because it feels like someone is speaking for 
animal victims, especially because animals are considered “voiceless,”179 
but animals have their own language and ways of communicating 
DPRQJVW�HDFK�RWKHU�DQG�ZLWK�KXPDQV��HYHQ�LI�KXPDQV�GR�QRW�UHFRJQL]H�
this.180 Even if there are “language gaps,” restorative justice can still be 
employed through the use of surrogate victims. Restorative justice has 
been used in cases where victims are deceased, in “crimes against legal 
persons like a company or a school,”181 and in environmental crimes.182 
Justice is available to all, not to just those who communicate in obvious 
ways. We know that animals do not want to be harmed and feel pain 
when they are harmed.183 The fact that animals are sentient, coupled 
ZLWK�UHVHDUFK�WKDW�DQLPDOV��HVSHFLDOO\�FRPSDQLRQ�DQLPDOV��H[SHFW�WR�EH�
treated fairly,184 shows that we can advocate on their behalf.185 Further, 
to alleviate concerns that the surrogate victim is speaking for the animal 
victim, parameters can be put in place so the surrogate victim is not 
bringing an “anthropocentric perspective.”186 Rather, the focal point 
should remain on healing and restoring the animal victim as much as 
possible.  

178 See generally Kurki, VXSUD� QRWH� ���� �KLJKOLJKWLQJ� KRZ� IRXU� VWDWHV²
0LQQHVRWD��7H[DV��9HUPRQW��DQG�2UHJRQ²LQFRUSRUDWHG�UHVWRUDWLYH�MXVWLFH�SULQFLSOHV�
LQWR�YDULRXV�VWDJHV�RI�WKH�FULPLQDO�MXVWLFH�V\VWHP����

179 See Justin Marceau on Animal Law and Criminal Punishment, anImal l. 
PodcasT��-XO\������������KWWSV���ZZZ�RXUKHQKRXVH�RUJ���������DQLPDO�ODZ�SRGFDVW�
���MXVWLQ�PDUFHDX�RQ�DQLPDO�ODZ�DQG�FULPLQDO�SXQLVKPHQW�. 

180 Freeman et al., VXSUD note 128. 
181 u.n. off. of dRugs & cRIme, VXSUD note 20, at 61.
182 Preston, VXSUD note 129, at 14.
183 *HUPDQ�/RSH]��$QLPDOV�&DQ�)HHO�3DLQ��$�%LRORJLVW�([SODLQV�+RZ�:H�.QRZ, 

VoX� �-DQ�� ���� ������ KWWSV���ZZZ�YR[�FRP�VFLHQFH�DQG�KHDOWK��������������������
DQLPDOV�IHHO�SDLQ�ELRORJLVW��ODVW�YLVLWHG�RQ�0D\������������FLWLQJ�UHVHDUFK�WKDW�VKRZV�
wild animals “nurse their wounds, make noises to show distress, and even become 
UHFOXVLYH´�DQG�DQLPDOV�LQ�ODERUDWRULHV��LQFOXGLQJ�³FKLFNHQV�DQG�UDWV��VHOI�DGPLQLVWHU�
SDLQ�UHOLHYHUV�ZKHQ�WKH\¶UH�KXUWLQJ�´��

184 Mosquera��VXSUD�note 4.
185 Advocates consistently rely on animal sentience to champion protections 

on behalf of animals. For example, legislation often ensures that animals’ basic needs 
are met because if they are not, animals will suffer. 

186 Preston, VXSUD note 129, at 14.
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conclusion

Intervening in animal cruelty cases is extremely important. 
Society and communities must acknowledge the severity of crimes 
against animals with an eye towards holding offenders effectively 
accountable. Responses of the criminal justice system are not always 
tailored to address an offender’s underlying reasons for committing 
animal cruelty or provide meaningful opportunities for an offender to 
UHFRJQL]H� DQLPDOV� DV� YLFWLPV�� +RZHYHU�� XWLOL]LQJ� UHVWRUDWLYH� MXVWLFH�
can be a compelling way to hold animal cruelty offenders accountable, 
address their needs, as well as the needs of animal victims, and, most 
LPSRUWDQWO\��UHFRJQL]H�WKDW�DQLPDO�DUH�YLFWLPV�DQG�WKHLU�H[SHULHQFHV²
including of pain and suffering—must be acknowledged and repaired.
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APPENDIX
Example of Restorative Justice Model for Animal Neglect 187

Jim lives in South Dakota and owns a pit bull named Charlie, who is eight 
years old and weighs sixty pounds. Jim adopted Charlie from the local humane society 
ZKHQ�&KDUOLH�ZDV�WZR��-LP�KDV�NHSW�&KDUOLH�LQ�KLV�EDFN\DUG�\HDU�URXQG�IRU�WKH�SDVW�
three years. Unfortunately, South Dakota winters are brutal, and Charlie has endured 
H[WUHPH�ZHDWKHU�LQFOXGLQJ�IUHH]LQJ�WHPSHUDWXUHV��VQRZIDOO��DQG�LF\�ZLQGV��&KDUOLH�KDV�
a doghouse in the backyard, but the weather has worn it down and Jim has not replaced 
the house or any parts of the house. However, Jim provides Charlie old blankets to curl 
XS�RQ��WKLQNLQJ�WKLV�VKRXOG�EH�HQRXJK�IRU�&KDUOLH¶V�VL]H�DQG�EUHHG��8QIRUWXQDWHO\��WKH�
blankets and shelter are not enough to protect Charlie from suffering during the winter.

In South Dakota, neglect is a “fail[ure] to provide food, water, protection from 
the elements, adequate sanitation, adequate facilities, or care generally considered to 
EH�VWDQGDUG�DQG�DFFHSWHG�IRU�WKH�DQLPDO¶V�KHDOWK�DQG�ZHOO�EHLQJ�FRQVLVWHQW�ZLWK�WKH�
species, breed, physical condition, and type of animal.”188 Here, Jim has committed 
animal neglect because he has failed to provide Charlie adequate protection from the 
severe weather; this is not at issue. Charlie has suffered hypothermia and needs to be 
KRVSLWDOL]HG�IRU�PHGLFDO�LVVXHV��LQFOXGLQJ�JHWWLQJ�KLV�LQWHUQDO�WHPSHUDWXUH�XS��%HORZ��
we will explore what restorative justice could look like in this case. 

Victim-Offender Dialogue 
,Q�D�YLFWLP�RIIHQGHU�GLDORJXH��D�VXUURJDWH�YLFWLP�ZRXOG�EH�XVHG��OLNHO\�WKH�

veterinarian who is treating Charlie for his medical needs, Dr. V. Dr. V and Jim meet 
ZLWK� D� IDFLOLWDWRU� WR� KDYH� DQ� LQ�GHSWK� FRQYHUVDWLRQ� WKDW� IRFXVHV� RQ� VHYHUDO� WKLQJV�
including: requirements of pet ownership, animal physiology and sentience, and ways 
Jim will make amends to Charlie including setting up a trust to pay for Charlie’s 
ongoing medical care. Charlie is removed from Jim’s care and Jim is forbidden from 
owning animals for one year. Jim will also be required to take courses on basic dog 
care needs and responsible pet ownership.

Through this process, Jim admits guilt without legal consequences and fully 
engages in the process. He is educated about Charlie’s needs and learns that because 
of his actions, Charlie suffered. He must reckon with the harm he caused Charlie. This 
SURFHVV�KDV�DOORZHG�-LP�WKH�RSSRUWXQLW\�WR�UHÀHFW��DWRQH��DQG�EH�KHOG�DFFRXQWDEOH�IRU�
his actions without introducing him to the criminal justice system.

 Talking Circle
Here, the process is expanded to include Jim’s neighbors, community 

members and other service providers, including social workers and mental health 
clinicians. The conversation still centers around the harm Charlie has suffered and the 
medical attention he must receive. Jim and Dr. V. converse about the requirements of 
responsible pet ownership and how Jim has failed to adequately provide for Charlie, 
in addition to animal physiology and sentience. Because community members are 
present, they also become educated in responsible pet ownership and animal sentience. 
,Q�DGGLWLRQ��FRPPXQLW\�PHPEHUV�FDQ�UHÀHFW�RQ�SURJUDPV�DQG�UHVRXUFHV�DYDLODEOH�WR�
-LP�DQG�WKHPVHOYHV�WR�DVVLVW�LQ�SURYLGLQJ�IRU�WKHLU�DQLPDOV��VXFK�DV�ORZ�FRVW�YHWHULQDU\�
clinics. Further, they can brainstorm additional resources their community could 
EHQH¿W�IURP��OLNH�D�QRQ�SUR¿W�JURXS�WKDW�SURYLGHV�VWLSHQGV�WR�EXLOG�GRJ�KRXVHV��

187 This is not based on an actual case. Any resemblance to actual events and/
or legal proceedings is purely coincidental.

188 S.D. codIfIed laws����������������.



Restoring Justice for Animal Victims 247

Through their discussions, Jim reveals he has been hoarding things for many 
years, but it has gotten considerably worse in the past three years, which is the amount 
of time he has kept Charlie outside. Jim admits that he barely has room in his home for 
himself, let alone Charlie. He honestly believed that keeping Charlie outside would 
be better for him. Because the circle includes a mental health care clinician and social 
worker, a plan is put in place to get Jim the help he needs to address his hoarding. 
Jim undergoes a thorough mental health evaluation and subsequent treatment plan is 
SXW�LQ�SODFH�WKDW�LQFOXGHV�PHQWDO�KHDOWK�FDUH�WUHDWPHQW�VSHFL¿F�WR�KRDUGLQJ��KXPDQH�
education, and a course on responsible pet ownership. Meanwhile, Jim is also required 
to set up a trust for Charlie’s ongoing care. Charlie is taken out of Jim’s care and Jim 
is forbidden from owning animals until he completes his treatment plan.

Here, Jim received the assistance to address his mental health needs that he 
was unable to obtain on his own. Further, he now sees how his hoarding disorder 
contributed to his actions that ultimately caused Charlie’s suffering. Jim’s hoarding 
disorder does not absolve his responsibilities towards Charlie; rather, it helped 
provide clarity on why he failed to provide Charlie with adequate shelter. There is a 
targeted plan and intervention moving forward that potentially rehabilitates Jim and 
decreases the chance of him harming another animal. Through restorative justice, Jim 
takes responsibility for the harm he caused Charlie, understands the importance of 
UHFRJQL]LQJ�WKDW�KDUP��DQG�SDUWLFLSDWHV�LQ�D�SODQ�WR�PDNH�LW�ULJKW��-LP�DOVR�FDQ�KHDO�
himself and receive treatment. 

Community Restorative Board
Jim would be charged criminally for animal neglect but would be diverted 

RXWVLGH�WKH�FULPLQDO�MXVWLFH�V\VWHP�LQWR�D�&RPPXQLW\�5HVWRUDWLYH�%RDUG��&%5���+HUH��
the CBR is composed of Dr. V., a restorative justice facilitator, and mental health 
FDUH�SURYLGHU��7RJHWKHU��WKH\�GLVFXVV��LQ�GHSWK��KRZ�-LP¶V�IDLOXUH�WR�SURYLGH�&KDUOLH�
adequate shelter not only breaks the law, but why adequate shelter is required. They 
discuss animal physiology and sentience and Jim learns that Charlie feels pain just like 
humans do. Unlike the criminal justice system, there is dialogue and an opportunity 
for Jim to ask questions to better understand animal sentience. The board requires Jim 
to set up a trust for Charlie’s continued care and complete an online animal care class. 
7KH�ERDUG�DOVR�VHWV�XS�SHULRGLF�VWDWXV�FRQIHUHQFHV� IRU�-LP� WR�FKHFN�LQ�DQG�SURYLGH�
updates on the progress of his class, what he has learned, and how he will apply this 
to his future interactions with animals. Jim is forbidden from owning another animal 
IRU�RQH�\HDU�DQG�PXVW�DSSHDU�DW�DOO�VWDWXV�FRQIHUHQFHV��2QFH�-LP�FRPSOHWHV�DOO�WKDW�LV�
required of him, the charge of animal neglect is removed from his record.


