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Chapter 1. The Arctic Offshore Oil and Gas Guidelines (AOOGG)

. The Arctic Offshore Oil and Gas Guidelines (AOOGG): Overview and Principles

The Arctic Council Ministers endorsed the Arctic Offshore Oil and Gas Guidelines on April 29,
2009." Prepared by the Protection of the Marine Environment (PAME) working group of the Arctic
Council, the Guidelines, or AOOGG, are not legally binding. Rather, a main purpose is “to define a
set of recommended practices and outline strategic actions for consideration by those responsible
for regulation of offshore oil and gas activities” and “to assist regulators in developing standards,
which are applied and enforced consistently for all offshore Arctic oil and gas operators” (p. 4). The
Guidelines “are intended to encourage the highest standards currently available. They are not
intended to prevent States from setting equivalent or stricter standards, where appropriate” (id.).
The AOOGG can thus be used to promote even stronger national and circumpolar standards,

which are urgently needed if the Arctic States want to put in place adequate protections proactively
rather than responding to a disaster such as the Exxon Valdez or Deepwater Horizon after the fact.

The Guidelines contain eight parts: 1. Introduction; 2. Arctic Communities, Indigenous Peoples and
Sustainability; 3. Environmental Impact Assessment; 4. Environmental Monitoring; 5. Safety &
Environmental Management; 6. Operating Practices; 7. Emergencies; and 8. Decommissioning.
We concentrate on parts 2 (Indigenous Peoples), 3 (Environmental Impact Assessment), and 6
(Operating Practices), referencing the other parts as necessary.

This White Paper is based on the assumption that Permanent Participants and Arctic States alike?
should use the Guidelines to inform policy decisions and to hold accountable all government
representatives, development proponents and community advocates that seek to affect how oil
and gas are being developed in the Arctic. A powerful tool for such accountability are the four
General Principles (Part 1.3) set out at the start of the Guidelines. The principles are general
enough to allow each country to adopt nationally tailored rules yet specific enough for critics to
draw upon when a country’s measures fall short of the agreed points.

The four General Principles of the AOOGG are the Precautionary Approach, Polluter Pays,
Continuous Improvement, and Sustainable Development. The first two refer explicitly to the Rio
Declaration Principles 15 and 16, respectively. The Guidelines discuss the Precautionary Approach
in mandatory language: it “shall be widely applied by States to oil and gas activities according to
their capabilities. Where there are threats of serious or irreversible damage, lack of full scientific

The Arctic Council was established in 1996 as a “high level intergovernmental forum” to promote cooperation, coordination and
interaction among the Arctic states with significant involvement from Arctic Indigenous communities and other Arctic inhabitants.

2 The Arctic Council membership comprises the eight Arctic States (Canada, Denmark/Greenland, Finland, Iceland, Norway, the Russian
Federation, Sweden and the United States) and the Permanent Participants (Aleut International Association-AlA, Arctic Athabaskan
Council, Gwich’in Council International, Inuit Circumpolar Council, RAIPON and The Saami Council).
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certainty shall not be used as a reason for postponing cost-effective measures to prevent
environmental degradation.” By contrast, the Polluter Pays principle is stated as what national
authorities “should” do, such as endeavoring to promote its application internally.

Under the principle of Continuous Improvement “All parties should continually strive to improve
health, environment and safety by identifying the processes, activities and products that need
improvement, and implement necessary improvement measures.” In other words, there is never a
resting point. Regulatory authorities, communities and developers should “continually strive” to
improve all aspects of offshore oil and gas development, from procedures for decision making and
public participation to technology for better safety and environmental protection; and from planning
and bidding for lease sales to monitoring a site after decommissioning. Continuous improvement
can occur under prescriptive regulatory systems but the performance-based approach discussed
in part 5 of the AOOGG is better structured to allow regulators and operators to keep pace with
rapidly changing technological developments without having to amend prescriptive rules with each
change. Under performance-based regulations “the regulator sets specific quantifiable goals but
does not specify how the operator must meet these goals. This system allows “the operator the
flexibility to specify how they intend to comply with a regulatory body’s mandate that operations be
conducted safely and in an environmentally sound manner.” AOOGG p. 25. Greenland and Russia
each apply a hybrid of prescriptive and performance-based regulation, as discussed below in
Chapters 2 and 3, respectively.

The Guidelines identify multiple components of the Sustainable Development principle, saying:
“Arctic governments should be mindful of their commitment” to it in permitting offshore oil and gas
activities. We highlight three items the Guidelines identify as part of sustainable development:

a) Promoting “the use of best available technology/techniques and best
environmental practices” (BAT/BEP);

b) The need “to maintain hydrocarbon production rates in keeping with sound
conservation practices as a means of minimizing environmental impacts”; and

c) “Broad public participation in decision making.”

We place these points in context in Chapters 2 and 3 when discussing the permitting process
generally and operating practices for each country.

Here and in the following chapters, we highlight the AOOGG references to two items: international
law; and national circumstances. At page three the Guidelines provide: “Arctic petroleum activities
must be conducted in compliance with applicable international law.” This sentence follows specific

Vermont Law School Institute for Energy and the Environment - Arctic Offshore Oil and Gas White Paper No. 5: Greenland and Russia
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references to the UNCLOS, MARPOL, OSPAR, and London Convention treaties.® While not
specified in the AOOGG, international human rights standards such as the United Nations
Declaration on the Rights of Indigenous Peoples (UNDRIP)# also qualify as a source of international
law potentially applicable to arctic hydrocarbon activities. As discussed under point lll., below, the
Guidelines include selectively edited language from UNDRIP, Article 32 but do not identify it as
such.

As to national circumstances, the Guidelines say, at page 4: “Policy development should take into
account the domestic situation with respect to political, economic, legal, and administrative
conditions. Consideration should be given to macro-economic effects, regional effects and
potential environmental impacts.” This leaves room for each Arctic State to adapt the Guidelines to
a range of domestic circumstances, such as Greenland’s recent acquisition of control over its
mineral resources and Russia’s policy vision for Arctic oil and gas as key to the future economic
development of the entire country.

Immediately after pointing out the need to consider a country’s domestic situation, the Guidelines
highlight the importance of planning: “Such considerations should result in a staged opening plan,
and ensure protection of areas of special environmental concern.” Implemented properly, staged
opening could ensure that any development would be a) planned in advance, b) incremental, and
c) environmentally protective. The Guidelines continue: “While these guidelines do not address
socio-economic aspects in any detail, nor do they set standards for assessment of potential socio-
economic effects of offshore oil and gas activities, these are nonetheless important to consider and
integrate into the planning and conduct of exploration and development.” The Guidelines do,
however, contain clear statements about avoiding adverse economic and environmental impacts
on indigenous peoples, as discussed below in Part lll.  Finally, the Guidelines encourage
consideration of how the various bodies involved in decision making are engaged in “Institutional
Strengthening” (AOOGG, Part 1.6).

Il. Arctic Communities, Indigenous Peoples and Participation in the AOOGG

The Guidelines invoke public participation or the interests of northern and indigenous peoples and
communities in many contexts, including in how environmental impact assessments are
conducted. AOOGG Part 2 gets to the heart of the matter and opens by asserting that offshore ail
and gas activity should be conducted to “avoid adverse impacts on the traditional ways of life,

3 United Nations Convention on the Law of the Sea, opened for signature Dec. 10, 1982, 1833 U.N.T.S. 397 (entered into force Nov. 16,
1994); International Convention for the Prevention of Pollution From Ships, Feb. 17, 1978, 34 U.S.T. 2407, 1340 U.N.T.S. 61;
Convention for the Protection of the Marine Environment of the North-East Atlantic, opened for signature Sept. 22, 1992, 32 I.L.M 1069
(entered into force Mar. 25, 1998); Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter, Dec. 29,
1972, 26 U.S.T. 24083, 1046 U.N.T.S. 138.

4 Declaration on the Rights of Indigenous Peoples, G.A. Res. 61/295, U.N. Doc.A/RES/61/295 (Sept. 13, 2007).

5 Guidelines, Part 1.2, p. 4.

Vermont Law School Institute for Energy and the Environment - Arctic Offshore Oil and Gas White Paper No. 5: Greenland and Russia
3



The Arctic Offshore Oil and Gas Guidelines (AOOGG)

resource uses and cultural values of Arctic indigenous communities.”® Part 2.2 provides: “In
planning and executing offshore oil and gas operations, necessary measures should be taken, in
consultation with neighboring indigenous communities, to recoghize and accommodate the
cultural heritage, values, practices, rights and resource use of indigenous residents. Arctic States,
in cooperation with the oil and gas industry, should address the economic, social, health and
educational needs based on equal partnership with indigenous people.” Equal partnership is not
defined.

Without specifying indigenous communities per se, the Guidelines acknowledge that participation
of “local communities” is key to implementing the AOOGG. Part 1.6, Institutional Strengthening,
states that implementation of the Guidelines requires institutional mechanisms at the local, national
and regional levels to encourage transparent regulation and strict enforcement, and to “enable
government agencies, local communities and non-governmental organizations to participate as
appropriate in environmental management.” Strong institutions are required to “make sure that
scientific, technical and indigenous traditional knowledge are available to the processes and are
effectively used;” that “communication between operators, government bodies [is conducted] in
culturally appropriate ways and in local languages;” and that “adequate advance naotice is given of
public consultation meetings that take into account local communities’ harvesting, hunting and
fishing annual schedules” (AOOGG, 10). Notably, the term “co-management” does not appear
anywhere in the Guidelines.

Meaningful Participation. The Guidelines refer twice to “meaningful participation” but only the first
reference is specific to Arctic indigenous communities. Part 2.4 concludes that Arctic States
should “improve cross-cultural communication methods to ensure full and meaningful participation
of indigenous residents, including procedures to incorporate local knowledge,” but the question
“participation in what?” is not answered.” Part 3.3 on Strategic Environmental Assessment (SEA),
recommends at page 17 that “all available regional baseline monitoring information be used [as
part of an SEA], as well as meaningful stakeholder and public involvement, and incorporation of
indigenous traditional ecological knowledge.” Both of these quotations include meaningful
participation and traditional knowledge in the same sentence. Such an approach is troubling
because it potentially conflates two distinct and important ways for indigenous interests to be
represented. This begs the question whether some parties view inclusion of traditional knowledge
as a substitute for meeting the requirement of meaningful participation. This questionable pattern
is repeated in the Guidelines’ discussion of human environment under Part 1.5 on Potential Effects

6 Part 1 uses similar language in stating the Guidelines’ Goals for Environmental Protection during Oil and Gas Activities in the Arctic
Area, which “should be planned and conducted so as to avoid ... adverse effects on livelihoods, societies, cultures and traditional
lifestyles for northern and indigenous peoples; and adverse effects to subsistence hunting, fishing and gathering.” Guidelines, Part 1.2,
p. 6.

7 Guidelines at p. 12. Part 2.4 contains multiple references to traditional knowledge and to human use of resources, providing that
“Arctic States should: -- incorporate local and traditional knowledge into the decision-making process including the initial siting studies
and disposition of resource use rights. For example, ethnological expert studies are being used in Russia in which scientific and local
knowledge are combined; -- identify and appropriately manage oil and gas activities in ecologically and culturally sensitive areas; and --
for use in planning and decisions, identify species, which are resources for human use and their ecological requirements, and identify
patterns of their use as resources.”
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of Oil and Gas Activities on Environment and Society, which says that “... in many Arctic countries,
indigenous people are becoming active participants in oil and gas activities as decision makers,
business owners, and employees.” Yet it continues: “Project planning, environmental assessments
and regulations should take into account indigenous and traditional knowledge when addressing
local concerns and developing ways to mitigate possible environmental damage and negative
socioeconomic effects” (p. 9).

Consultation and Integrated Management. Such repeated pairing of considering indigenous and
traditional knowledge on the one hand and active participation in decision making on the other may
result from the fact that meaningful participation is not clearly defined, either in the Guidelines or by
national legal systems. The Guidelines fail to define either “meaningful participation” or the
structure of participation, but do suggest steps that might improve consultation: “Advanced
information collection and analysis may permit improved consultation and dialogue to proactively
avoid conflicts as well as target enhanced socio-economic impact analysis where required. Arctic
governments should consider the use of integrated management schemes” (Part 2.3). The
Guidelines neither define “integrated management schemes” nor discuss why they are raised here,
but the juxtaposition implies that integration cannot occur without two key concepts raised in the
preceding sentence: consultation and impact analysis. The close relationship of the two concepts
is confirmed by the fact that the Guidelines also discuss “Consultation” at length in Part 3.6,
discussed below, which contains detailed recommendations for Environmental Impact
Assessment, but fails to use the precise term “prior informed consent.”

lll. Environmental Impact Assessment (and Environmental Monitoring) in the Guidelines

Environmental Impact Assessment and Environmental Monitoring are related but distinct activities,
and the Guidelines discuss them in two separate Parts. This White Paper focuses primarily on Part
3, Environmental Impact Assessment (EIA). It discusses Environmental Monitoring only as it relates
to EIA. A main purpose of the EIA process is to “integrate environmental considerations in the
overall planning from the beginning” of a project (p. 14). For Environmental Monitoring, the
Guidelines emphasize the importance of a comprehensive environmental monitoring program
during all phases of oil and gas exploration, development and production.

Part 3 of the Guidelines divides its discussion of EIA into six parts: 3.1 Purpose; 3.2 Technique and
Process; 3.3 Strategic Environmental Assessment (SEA); 3.4 Preliminary Environment Impact
Assessment (PEIA); 3.5 Environmental Impact Assessment (EIA); and 3.6 Consultations and
Hearings. It also recognizes the diversity of national approaches to EIA and, in Annex D, describes
EIA procedures in Canada, the Faroe Islands, Greenland, Norway, Russia, and the United States.
Part 3.5 provides that EIA in the Arctic should consider “the recovery and regenerative capacity of
the Arctic” (p. 18). The 1997 Arctic Environment Protection Strategy noted that EIA in the Arctic is
unique because, for example, “the simple ecosystems and the slow breakdown of contaminants
may influence fundamental assumptions in predicting the fate of pollutants. The lack of baseline
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information may lengthen the EIA process compared with ElAs in temperate regions, and the
importance of traditional knowledge in the Arctic demands new ways of collecting information.”®

Part 3 of the Guidelines begins by identifying common elements of various EIA approaches: a long-
term focus on effects and planning, consideration of cumulative effects, competing interests and
alternative development options. It also says that PEIAs and EIAs “should consider” effects of oil
and gas development on multiple elements, including “human society including indigenous ways of
life,” landscape fragmentation, subsistence ways of life, oil spill preparedness and response in sea
ice conditions, permafrost and transition zones, ice dynamics, and the interaction of any of these
elements. Part 3 calls for regional baseline environmental studies and monitoring, and for
establishing these before activities begin, possibly as part of an SEA. SEAs are conducted on a
larger scale than individual projects and deal with impacts of “a policy, plan or program initiative” (p.
16). The Guidelines also call for public participation at the SEA stage: “As part of an SEA it is
recommended that all available regional baseline monitoring information be used, as well as
meaningful stakeholder and public involvement, and incorporation of indigenous traditional
ecological knowledge” (p. 19). Acknowledging that project impacts “may have international
effects,” the Guidelines also call for “intercompatible” monitoring programs “so that results may be
compared from one year to another and from one place to another allowing changes to be
measured and transboundary effects considered” (p. 14).

Part 3.2 includes Risk Analysis and Environmental Risk Analysis under EIA, reminding readers that
both industry and regulators use information gathered for EIA purposes to decide whether to
proceed with a project, to aid prevention and mitigation measures, and to choose alternative
actions.  The Guidelines specify that environmental risk analysis begins with defining and
documenting risk criteria, which “must at a minimum incorporate national and international laws
and standards. Consultation should also include input from local communities and interested
parties for risk criteria analysis. If data is insufficient to define risk criteria, then the risk assessment
should also incorporate the precautionary principle as reflected in Principle 15 of the Rio
Declaration” (p. 16).

According to AOOGG Part 3.2, which describes the main features of the EIA process, there
“should be a clear and accepted understanding of roles and responsibilities regarding the EIA
process.” Information and data used for EIA purposes “may be gathered from existing sources
(scientific literature, databases, registers, indigenous and traditional knowledge, public hearings
and comments, etc.) and necessary additional information may be obtained through baseline
investigations or monitoring programs.”  There is no specific mention of industry sources of
information for EIAs, but these are not precluded.

8 Arctic Environment Protection Strategy 1997: Guidelines for Environmental Impact Assessment (EIA) in the Arctic. Sustainable
Development and Utilization. Finnish Ministry of the Environment, Finland, p. 8.
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Part 3.5 on Environmental Impact Assessment (EIA) lists eighteen components that EIAs should
include, noting that EIAs should be based on “best available information” (p. 17). The eighteen
factors are reproduced in Appendix | to this White Paper, in a table that compares the Guidelines to
what the law requires EIAs to contain in Greenland and Russia. National law may, of course,
require more or other than the seventeen factors to be considered. One of the factors is “other
development options;” if authorities prepare the analysis, they may include a no action alternative.
This component “should include an evaluation of the different alternatives and the reasons for
choosing the selected activity” (p. 18). Cumulative effects appear twice in these seventeen EIA
components, once under conservation biology accounting for disturbances and once under
identifying all sources of noise.

Part 3.6 on Consultations and Hearings defines consultation as “an effective dialogue between and
amongst regulators, potential operators and stakeholders.” Guiding principles for consultation,
which can take many forms, include the fact that “effective consultation is two-way” and “should
be open and transparent” and occur over the lifetime of the project (p. 19). The principles
emphasize the ongoing nature of consultation, which “in general ... should commence at the
planning stage and continue throughout the lifetime of a project” (p. 19), and note that “[t]imely
release and dissemination of critical information to potentially affected parties is essential,” through
such “alternative” communication methods as “translation into indigenous languages, multimedia,
radio, TV, public meetings, etc.” (p. 19).

Also under Part 3.6 on EIA, States should “consult and cooperate with the indigenous peoples
concerned through their own representative institutions in order to understand and integrate their
needs and concerns with any project affecting their lands or territories and other resources,
particularly in connection with the development, utilization or exploitation of mineral, water or other
resources, such as oil and gas” (Id.). While traceable to the idea of prior informed consent, this
Guideline provision also fails to adopt it. The language quoted parallels Article 32 of the UN
Declaration on the Rights of Indigenous Peoples (UNDRIP), and did not appear in the 2002 version
of the Guidelines, but it excludes the Declaration’s specific reference to prior informed consent.®
Where UNDRIP says “shall,” the AOOGG excerpt uses “should”; the Guidelines version also
replaces the UNDRIP phrase “in order to obtain their free and informed consent prior to the
approval of” any project with “in order to understand and integrate their needs and concerns with”
any project.

Part 3.6 is the primary section discussing consultation, community and indigenous involvement in
EIA, but other segments of Part 3 also mention it. As seen above, Part 3.2 on Risk Assessment
and Environmental Risk Assessment provides: “Consultation should also include input from local

9 UNDRIP, art. 32(2): “States shall consult and cooperate in good faith with the indigenous peoples concerned through their own

ep ese tajlve institt ans in order IQ obtaln their free and mformed consent prior to the approval ofa y pr QQQI affecting their lands or

resources.” Underllnlng added to show what phrases are included in the AOOGG language quoted above.
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communities and interested parties for risk criteria analysis. ... The environmental risk analysis
should be initiated as soon as practical to allow time if needed for public consultation” (p. 16). As
already mentioned, Part 3.3 recommends that “meaningful stakeholder and public involvement and
incorporation of indigenous traditional ecological knowledge” be part of an SEA (p. 17). Part 3.4
describes PEIAs as a “screening level review” that should include “consideration of input fro