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Climate Change & 
Disease



McKiver v. Murphy-Brown, LLC, 980 F.3d 937, 982 (4th Cir. 2020) (J. Wilkinson concurrence)



Avian Influenza

• Avian influenza (AI or bird flu) is a viral 
respiratory disease that infects all avian 
species and can also infect pigs and humans

• Common disease but frequently changes

• Highly infectious and potentially fatal virus 

• Based on the severity of illness, the disease 
is classified as either high or low 
pathogenicity avian influenza (HPAI/LPAI)



Mitigation
Lower stocking density reduces the risk 
of the incubation and spread of disease

USDA APHIS, High Pathogenicity Avian Influenza Control in Commercial Poultry 
Operations – A National Approach: Final Environmental Assessment (Dec. 2015)

In terms of saving resources and 
protecting human and animal health 
prevention is a far more intelligent and 
effective use of energy than trying to 
contain and clean up an outbreak once 
it’s begun – The World Organisation for 
Animal Health (OIE)





“Another day, 
another state 
confirms HPAI 
presence”

https://www.meatingplace.com/Industry/
News/Details/103797











“Depopulation”

Ventilation Shutdown

Water-based Foam 

Other Methods
- Gassing
- Poisoning
- Blunt force trauma

(Euphemistic term for mass killing)



https://www.aphis.usda.gov/publications/animal_health/20
15/poster-hpai-guide-to-understanding-the-process.pdf



Disposal

Unlined Burial 

Open-air Incineration

Other Methods
• Composting
• Grinding 

(Discarding of carcasses)





HSUS, et al., v. USDA, et al., No. 2:20-cv-03258 (CDCA 2020)
A Litigation Strategy to Improve Animal Conditions 
on the Farm and Mitigate the Spread of Disease





Mandates government 
examine major federal 
actions that significantly 
affect the quality of the 
human environment and 
evaluate alternatives that 
would cause less adverse 
environmental impacts

Litigation Strategy
Challenge USDA’s HPAI Response Plan as violating National Environmental 
Policy Act (NEPA) under the Administrative Procedures Act (APA)

NEPA APA
Final federal actions must be:
- made in accordance with 

law
- reasoned / supported by 

the facts
- not arbitrary and capricious



Case Components

Environmental 
Impacts

Alternative 
Approaches

Environmental 
Justice

Mitigation 
Measures



Environmental 
Impacts

NEPA Regulation:
40 C.F.R. § 1508.27(b)

Clean Water Act 33 U.S.C. § 1251

Clean Air Act 42 U.S.C. § 7401

Endangered Species Act 16 U.S.C. § 1538(a)(1)(B)

Migratory Bird Treaty Act 16 U.S.C. § 703(a)

Bald and Golden Eagle 
Protection Act

16 U.S.C. § 668(a)



Environmental 
Justice

Identify and address “disproportionately 
high and adverse human health or environmental 
effects of its programs, policies, and activities on 
minority populations and low-income 
populations.” 

Exec. Order No. 12898, 
§ 1-101 (Feb. 11, 1994)

McKiver v. Murphy-Brown, LLC, 980 F.3d 937, 982 (4th Cir. 2020) (J. Wilkinson concurrence)



Alternative 
Approaches

NEPA Requirement:
42 U.S.C. § 4332(2)(C)

More humane 
“depopulation” method

Nitrogen-filled foam

Environmentally safer disposal methods

Condition indemnification on cage-free, low stocking 
density adaptations



Case Status

HSUS, et al., v. USDA,
et al., No. 2:20-cv-
03258 (CDCA 2020)

Central District of California 

Continued pending settlement talks

Motion to Dismiss: Denied Gov’t argued Ps’ lack standing
(injury, causation, redressability)



Laura Fox (JD/MELP ’13)

lfox@vermontlaw.edu

ENV5336: Climate Change, 
Extinction, & Adaptation

Questions?

mailto:lfox@vermontlaw.edu
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